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DEPARTMENT OF JUSTICE AUTHORIZATION, 
FISCAL YEAR 1983 

TUESDAY, FEBRUARY 23, 1982 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The committee met, pursuant to notice, at 10 a.m., in room 2141, 

Rayburn House Office Building, Hon. Peter W. Rodino (chairman) 
presiding. 

Present: Representatives Rodino, Kastenmeier, Edwards of Cali- 
fornia, Danielson, Mazzoli, Hughes, Hall, Schroeder, Frank, Fish, 
Butler, Moorhead, Hyde, Kindness, Sawyer, Lungren, Sensenbren- 
ner, and McCoUum. 

Also present: Alan A. Parker, general counsel; Garner J. Cline, 
staff director; and Franklin G. Polk, associate counsel. 

The CHAIRMAN. The committee will come to order. 
The gentleman from California. 
Mr. EDWARDS. Mr. Chairman, I ask unanimous consent that the 

committee permit this meeting this morning to be covered wholly 
or in part by television or radio broadcast. 

The CHAIRMAN. Without objection, it is so orderd. 
This hearing this morning is being conducted by the House Com- 

mittee on the Judiciary for the purpose of considering the authori- 
zation of the Department of Justice appropriation for fiscal year 
1983. 

Mr. Attorney General, we appreciate your taking the time out of 
your busy schedule to discuss this very important issue with us. I 
regret very much that we delayed you but, unfortunately, this 
seems to be the disposition of the Congress. While other Members 
have other important duties, nonetheless we feel this is important 
and we appreciate your coming here. 

We welcome this opportunity, too, Mr. Attorney General, because 
during this time of constraint in our budget, as we exercise our re- 
sponsibility for important oversight functions, we nonetheless must 
proceed carefully. The budget proposal you present for fiscal year 
1983 requests $2.66 billion to operate the Department of Justice, 
which represents a 7.7-percent funding increase on the whole; how- 
ever, this proposal reflects a decrease of 283 positions. 

As I stated, in this time of belt tightening we appreciate the need 
to cooperate with the administration in making appropriate reduc- 
tions; however, I believe it is important for us to understand the 
justification for these cuts. We want to explore these proposals 
with you and, in subsequent sessions with other Department offi- 
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cials, to make certain the Department has adequate resources to 
carry out its tradition£il responsibilities, along with the additional 
burdens that recently have been imposed on it. 

These new responsibilities result from the transfer of certain 
functions within the executive branch. 

Specifically, I note that the responsibility for Cuban-Haitian ref- 
ugee resettlement has been transferred to the Justice Department 
from Health and Human Services, that certain civil rights enforce- 
ment activities have been transferred from the Department of Edu- 
cation, and that certain petroleum regulation activities have been 
transferred from the Department of Energy. 

It is my understanding that the latter two transfers will require 
separate legislation and that you will address this. 

I want to express a personal concern, which we have discussed 
before. I believe it is important that we call to your attention the 
fact that we have some disagreement about your plan to abolish 
the U.S. trustees pUot program. Frankly, I, tc^ether with the mem- 
bers of the Subcommittee on Monopolies and Commercial Law, 
question whether there has been enough time to determine wheth- 
er the program has achieved its goal of building public and legal 
confidence in the administration of bankruptcy cases. After having 
had many discussions. I think you are somewhat premature to 
abolish this pilot program. 

In view of the fact that abolition of the program would require 
separate legislation, I wonder whether or not you intend to intro- 
duce that legislation. I would like to continue our discussions on 
this topic because I believe it is an area that is becoming more 
complex. It is an area that requires more attention and, in this 
time of economic distress for businesses, frankly I think that your 
proposal is premature at best and not in keeping with what this 
committee and the Congress adopted sometine ago. It was an ex- 
press policy decision of Congress to create the trustees program. 

The budget also reflects decreases within the DEA. I am sure 
members of the committee are concerned about the effectiveness of 
the Grovemment's drug enforcement activities and how those activi- 
ties will be affected by the recently announced consolidation of FBI 
and DEA activities. 

There are other matters. I am not going to dwell on them. I 
know that your testimony will cover these subjects. I would hope, 
however, that during the course of the discussion with the various 
subcommittee members that we may be able to elucidate on these 
other matters. 

Before asking you to present your statement, I am going to ask 
the gentleman from New York, who is now the ranking minority 
member, if he will make some comments. 

Mr. FISH. Thank you very much, Mr. Chairman. 
I am likewise pleased to welcome the Attorney GenersJ here this 

morning. While I may have questions myself on some aspects of 
the administration's request for an authorization for fiscal year 
1983, I commend the Attorney General for generally having pro- 
tected his Department from the acts of one our former colleagues, 
Dave Stockman. Law enforcement is a primary function of govern- 
ment. We cannot afford to skimp in so vital an area. 



As we begin these hearings on the Justice Department authoriza- 
tion, I must confess that I harbor some doubts whether we will 
have any authorization enacted in this Congress or even the next. 
As long as the other body, with its liberal rules of germaneness, 
injects social issues into the process which are repugntmt to a ma- 
jority on this committee, I foresee no easy solutions. 

The continual use of extensions of short duration which we 
seldom enact in time to prevent a lapse in your authorization 
serves to cast doubt on the legality of the FBI's undercover activi- 
ties. Since the Department is frustrated by congressional inaction, I 
would suggest to the Attorney General that perhaps with his per- 
sonal leadership in the days ahead, we might still work out last 
year's authorization difficulties and start with some cause for opti- 
mism on the proposal before us. 

Thank you, Mr. Chairman. 
Mr. HYDE. I would suggest to the gentleman that if we can get a 

Federal judge to find the Senate's rule of germaneness or nonger- 
maneness unconstitutional, there will be no problem, I am sure. 

The CHAIRMAN. Mr. Attorney General, you may proceed. 
[The prepared statement of Attorney General Smith follows:] 
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lit* Chaljaan and H—hT« of tha Coaalttaai 

I aa plaaaad to ba with you today to diacuas tha 1983 budqat raquaat 

for tha Dapartaant of Juatlca.  Hy total 1983 raciuaat la for $2.67 billion 

and 54,104 poaltlona. Thla laval of raaourcaa would allow m to maintain 

tha Dapartsaant'a Pedaral law anforcament oparationa at tha currant laval of 

affort.  In Tlaw of tha nacaaaary, yat aiqnificant Fadaral budget raductiona 

propoaad for doawaelc prograaa, tha Juatlca raquaat raflacta tha Praaident'a 

atron^ commltiient to an affactiva law enforcaaant program. 

Our raquaat includaa uncontrollabla coat Incraaaaa of $196.1 Billion, 

program incraaaaa of $67.8 million, tha propoaad tranafers frcm othar 

Dapartaanta of $22.2 million, and prograa raductiona of $94.2 million. The 

aajor part of our prograa incraaaa ia for $58.7 million to fund Che tranafar 

of raaponaibility to the Attorney General for Cuban/Haitian antranta under 

tha Refugee Education Aaaiatance Act of 1980.  Nearly all of our program 

reductions are related to the elimination of four programs which we had 

requested the Congress to eliminate last year.  These consist of State and 

local grant prot^rams and tha United States Trustees activity. 

Our request represents a continuation of this Administration's ccmmit- 

aanta and priorities which I enunciated before this conaittaa a year ago. 

At that time I spoke of the need for all Federal aganciaa to ahare in overall ' 

spending and personnel reductiona.  I mnphasized our eonraitaent to priority 



erlaa centrol araaa and tha naad te raduca Padaral atibaldlaa to Stata and 

local aq«nclaa> 

wa hara contrlbatad oar shaxa to nacaaaary ovarall raductlona In Fadaral 

apandlnq and In tha alza of tha radaral workforca< Nhlla aeeoa^llahinf thla> 

wa hara baaa abla to fully aalntaln aaaantlal oparatlona and hava tncraaaad 

Padaral law anforcamant afforta In high priority araaa.  Wa ara alao ratuming 

control of stata and local criminal }uatlca prograaa to thoaa officials who 

ara eloaaat to tha naada of local crlaa problaaa. 

Aa I hava Indlcatad on aararal occaalona bafora this and othar eoaolt'- 

taaa, Tlolant crlaa la ona of tha aeat organt probleaa facing tha nation- 

I aai convlncad that narcotics trafficking is a najor contributing causa of 

7lolant crima-  Bconoaic conditiona continue to ra<iuira us to conaidar aolu- 

tiona which do not raly on aarely apraading Fadaral funda to aolva tha crlma 

problaB.  In tha long run wa ara likaly to ba aora affactiva by saaking 

improvaaants in how wa ccabat crlaa than aiaply by incraasing Fadaral ax- 

pandituraa of aonay and aanpowar>  With this in alnd, wa hava bagun to 

raatructura tha Drug Enforc—ant Adainlatration and, for tha flrat tiaa in 

tha hlatory of tha FBI. Ita aganta hava alao baan givan a aajor drug anforca- 

aant rela> tha Dlractor of tha FBI has baan daaignatad to aaalat aa in 

overaeaing thaaa joint anforcamnt afforta. Through Dapartaant initiativas. 

tha Navy and Air Forca ara now fumiahing infoiaation to civilian law anforca- 

aant aganclaa on sightlnoa of suapactad drug traffickars haading for tha 

Onltad Stataa and, within tha constrainta lapoaad by law, thay ara providing 

iatalllganca on poaaibla narcotica oparatlona. 



To mlnlalz* dnpllemtlon at  affort and wasta of raaourcaa aaong Fadaral, 

Stata and local law anforcaaant aqanclaai I hava diractad aach of our Onltad 

Stataa Attomaya to aatabllah a Law Enforcananc Coordinating Coaalttaa that 

will cloaaly cooparata with Stata and local anforcaaant officlala and will 

draft datailad plana for a aora affactlva uaa of Fadaral raaourcaa against 

tha wont local crlaa problaaa- 

Last yaar I announead tha appointaent of my Task Forca on Violent 

Crliaa>  Orar the paat several months, you hava bacona wall aware of their 

reccouaandatlona.  Sooa of those reccoiaendatlona, such as rafotas in bail 

lawa iuid other parts of tha cziainal coda/ will require Congrassional aceion> 

and legislative proposals are under discussion• Another recoaaendation 

addressed the serious shortage of prison space at the State and local level. 

In response to this problem/ we hava developed a prograa to facilitate the 

turnover of surplus Federal property to States for use aa prisons and jails 

and/ again this yaar, I aa seeking authority to aaalst in iaprovenenta to 

local jail facllltlea through a Cooperative Agreeaent Prograa. 

In other areas, tha Task Force reccaaendatlons and our internal nanage- 

aant rariawa hava assisted us in directing the resources of the Departnent 

and other Federal, Stata and local law enforcaoant aganclea toward a more 

effective fight against criae.  Although the probleas this society faces 

with respect to crlaa and Ita effects are enomous, the resources already 

available to the Federal govarnmant are significant, and the focua of our 

affort ahould be to achieve a level of efficiency and effectiveness that has 

often baen lacking. 
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SM «adltlOB«l r—ourc»« aada avallabX* to  tba Fadarml •oraaa of In- 

»—ti^ation ia 1M3 will allov aa to Mlnfaln • •tronq ri —I laint to our 

•nforriint prlorltlaa ia IMS at tha currant laral of ap«ratlaaa>  Xlthoo^h 

osr 1983 raquaatad laral ahona a dacraaaa In aothorlxad poaltlona, thaaa 

poaltlona hara aarar baan fully fundad or flllad.  In fact, mx  raqoaat for 

tha FBI la hlghar than tha currant oa-board atrangth and will allov for aa 

< nrraaaa In actual a^plinyant. 

Aa I atraaaad to you, Hr> Oialraan, In a lattar aarliar thla aonth. «a 

also Intand to coatlnua our afforta to prorlda applicant finqazprint procaa- 

alag aarrlcaa on a raiaburaabla baala. Ma do not intand to Aarqa Stata and 

local lav anforcaaant a^anelaa for thaaa aarrlcaa, but naad your aupport in 

our afforta to placa tha coat of non-lav anforcaaant raquaata upon tha dlract 

banaftciarlaa of auch aarrlcaa, auch aa prlvata inatltutiona and atata 11- 

canainq boarda< 

With concurrant jorladiction ovar tha Invaatlqatlon of Fadaral drug 

offanaaa aaaignad to tha FBI, I urn  fully confidant that an infoaion of FBI 

raaeurcaa and axpartiaa, to aupplMMnt thoaa of DBA, will aid oar national 

dru9 anforcaaant affort>  For tha Drug Enforcaaant AdBlniatratlon itsalf, wa 

ara raqoaatlng a ralatlvaly minor prograa dacraaaa frcai currant aarvlcaa 

to ba allocatad proportionally aaong DBA** prograna.  Ihaaa dacraaaaa will 

ba aohiavad through iaprovad oparatlonal afflclancy and raductlona in radun- 

dant adminiatrativa activitiaa.  Thara will, howavar, ba no raduction in 

authorlzad poaltlona for DSA. 
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I ai alae craatla? • hlgh-laval JU«tlc« Dapartaant caaaltt** to oversea 

tha daralOFBtnt of dru? anforcaaant policy and to aaaure that all tha Oapart- 

•ant'a raaotircaa, including Ita proaacatorlal and eorracttonal afforta. are 

affectively engaged in the effort agalnat drug trafficking. 

DEA has made significant prograsa in controlling tha availability of 

Southwest Asian heroin.  Much of tha Southwest Asian heroin destined for 

the United States in 1980 and 1981 never reached this country. While sup- 

plies of opium in Southwest Asia continue to be abundant, enforcement pres- 

sure will be naintained on Southwest Asian heroin availability by the appro- 

priate dooestic and foreign field offices.  Furthemore, asset seizures of 

••]or narcotics traffickers have Increased substantially.  In the past two 

years alone, DBA seized approxiaately $255 million of drug-related assets. 

Seizures this year are expected to exceed the total dollar amount of the DEA 

budget. Continued efforts in the 'asset seizures' area will, no doubt, have 

a considerable effect on major drug trafficking. 

For the United Statea Marshals Service, the budget request reflects 

the joint efforts of the Oepartiaent emd the Courts to develop sound, co- 

ordinated responses to our mutual problems.  Since my initial meetings with 

the Chief Justice last spring, we have joined in efforts to resolve the 

management and resource problems affecting both the service of private proc- 

ess and the provision of court aacurity.  This year's budget is based on our 

continued desire to eatabliah fees to directly fund actual coats for tha 

service of private proceas.  Statutory authority to fund our activities in 

thia manner would reault in increased participation by private businesses 

in providing process service and eventually reduce the burden on taxpayers 
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to aubaldlsa thla activity. Ihia ia on* axaopla of tha AdBiniatratlon'a 

•fforta to ancouraqa privata altamativaa to Fadaral govarnaant action 

through tha lapoaition of uaax faaa.  Sinca valuabla Fadaral law anforcaaant 

dollara ara now raquirad to aubaidiza thla activity, I hava aaphaaizad ay 

lataraat in your support, Mr. Chaiman, in ay racant corraapondanca to you 

on uaar faaa>  With tha cooparation and asaiatanca of tha Adainiatrativa 

Offica of tha D.S. Courts va hava cooplatad an initial plan which addraaaaa 

tha asalgnaant of Daputy n*S. Marshals in courtrooaa for sacurlty purpoaas 

en tha baaia of anticipatad riak lavals. This plan providaa standard risk 

indicators which will ba usad in aach Judicial district to datamiina tha 

reqniraaant for a Daputy in tha courtroom. ITia datarmlnation will ba nada 

jointly by the U.S. Harshal, the n.S. Attorney and the local Federal judiciary. 

The Chief JXistlce and I will hava further dlscuaaions on this matter next month. 

The area of inaigration is one that has received a lot of attention over 

the past year.  I served as chaiman of the Task Force on losiifratlon and 

Refugee Policy that reviewed tha earlier Select Comlsslon's report.  Based 

on our recooaendatlona, the President requested an amendment to our 1982 

budget to provide the Isntlgratlon and Naturalization Service with increased 

resources for its enforcement programs.  A large part of this request has 

bean provided in the current Continuing Resolution; I continue to urge the 

Congress to includs the reaaining part of this package—specifically the 

funding for a permanent detention facility—in your next action on our 1982 

funding levels. 

He have also submitted an ianigratlon legislative program. This program 

inoludad establishing employer sanctions with strict penalties for employers 



11 

who kaovingly hire allanaf •aeabllahln; a tanporary trorkar program to allow 

allana to work In certain typaa of anploynant in geographic areaa where 

there la a lack of available citlxen labor; permitting undocumented aliana 

realdlng In the Onlted Stataa to receive permanent statua after tan yearai 

providing viaa walvera for toorlata and bualnaas travelers who wish to visit 

the Onlted States for short periods of tlmei and providing the President 

with a wide range of authority in the event of an ionlgratlon emergency. 

These and other legislative Initiatives have been transmitted to the Senate 

aa part of the Omnibus InBlgratlon Control Act. 

The INS has not had a permanent Commlasloner In several years.  There 

la oo question this has detracted from Its stability, as well aa its ability 

to formulate and implement cohealve Immigration Initiatives on behalf of the 

Attorney General.  Hr. Alan C. Nelaen has now taken the oath of office as 

the first INS rr—itssloner In 2  1/2 years.  He are hopeful that we can now 

get on with the bualneas of Implaaantlng a strong, reaponaive program at INS. 

In addition to continuing the current operations of INS, my 1983 request 

Includea a new program activity which is being tranaferred from the Depart- 

ment of Health and Human Services. This new activity provides for the proces- 

sing, care, maintenance, aacurlty, tranaportation and initial reception and 

placement in the Onited States of Cuban and Haitian entrants.  By recent 

Ixecutlve Order, thla activity waa transferred from the Cuban/Haitian Task 

Force within the Department of Health and Huawn Servicea to the Department 

of Justice. 
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UTIOUIOH 

Our lltljaelng organlsationa ar« tha vital link In earxyln? out fehla 

Mill n1 atratlon' a law anforcaaant raaponaibilitiaa and In dafandlng Fadaral 

programa Is court.  I aa qulta aenaltlva to tha prlaacy and cantral rola of 

tha Oapartaant of Juatlca In Fadaral litigation.  Aa I hava pravloualy taatl- 

flad, I aa fltaly ceaalttad to tha prlnclpla that tha Attomay Ganaral la 

raaponalhla for tha coordination and aanagamant of tha Fadaral govemniant'a 

litigation. 

Hy raquaat for both tha Oanaral I«gal Actlvltlaa appropriation and for 

tha Onltad Stataa Attomaya would contlnua tha antlclpatad 1982 lava la, 

with a Bodaat funding Incrsaaa for payaanta to prlvata counaal.  I am confi- 

dant that thaaa lavala will pamlt ua to keep paca with our Incraaalng lltl- 

gatlva and proaacutorial actlvltiaa. Hhlla funding for the legal dlviaiona 

and tha U.S. Attorneys will support at leaat the aaaa level of effort as In 

thla year, wa will aaa some shifts In enphaaia. 

Tha U.S. Attorneys and the Crljalnal Division will hava a lead rola in 

our program agalnat violent crlae, particularly through the developoent of 

Fadaral-Stata-local Law Enforcaaant Coordinating Ccnalttaea to handle concur- 

rent jurladiction aatterai this should raault in a aoca effective uaa of 

our Fadaral proaacutorial reaources.  In thla regard, I aa plaaaed to note 

that tha vaat aajorlty of U.S. Attomeya appointed by this Adainiatration 

hava had prior law enforceaent experience. 

A aajor priority in tha crlaioal litigation programs of the Criminal and 

Tax Oiviaioas will ba tha proaecntlon of aajor nareotiea traffickers, with 
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•mphaala en financial Invastlgatlona and tha forfaltura of aaaata and proflts> 

Organized crime and econooilc crime proaecutiona. of course, continue to be 

high prlorltlea*  Fraud caaaa are being given Increaaed enphaals In both the 

Criminal and the Civil Olvlalona, and »e are actively Improving our caamuni- 

eatloD and coordination with tha Inapactora Oanaral of the varloua dapartmanta 

and agencleai 

In prior yeara, all too little emphaala baa been directed In Congres- 

alonal taatlmony to the Importance of our civil litigation program. Our 

currant defenaa of Federal pro^raaa rapraaanta nearly $100 billion of ax- 

poaure.  I cannot overstate the pivotal rola this activity can, and indeed 

doaa have in protecting the financial status of tha Federal government•  I 

consider the funding of our civil litigation actlvitlea one of the moat 

coat-effective Federal budget declaiona> 

A najor initiative of this Administration, and a priority of mine in the 

Department of Justice, is the improved management of collectiona—collecting 

debts owed to the Onlted States aa a reault of defaulted loans or court 

judgaanta.  While this activity pertains to all of our litigating organlza- 

tlona, I have assigned the Assistant Attorney General for the Civil Divi- 

sion a  lead rola for all Department of Justice collectlona* 

toother coat-effective measure which we intend to maintain with our 

enrraat resources is further application of automation and word-procaaaing 

ayataia to litigation management and aupport. The U.S. Attomeya .will con- 

tinue installation of their automated case-management aystem in several 

offlcea. The legal dlvialona, if our full 1983 requeat la approved, will 

94-804 0—82- 
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b* abla fco prooura •qolpaane for uhleh thuj had to dafar purehaaa In 1982 

bacausa of tba outcoaa of final Coagraaslonal action on tha Continuing Raao- 

Itttlon.  I hava alao aatabllahad within currant raaourcaa, a aaparata Litiga- 

tion Syst^u Staff in tha Juatica Hanagaaant Division to prorlda dlract 

n^port to oar lltigatlva actlvltlaa* 

For tha Antitroat Divlalon, wa ara raquaatlng a flva-parcant poaltlon 

dacraasa<  Hhila this raquaat raflacts tha Administration's objactlva to 

raduca Fadaral saployaant, it also is an axpraaaion of our confidanca that 

wa can continua an affactlva antitrust anforcaiaant prograa at tha raquaataJ 

laval*  In aupport of the Praaidant's aconcaiic progran, tha Antltruat Divi- 

sion will undartaka tha vital taak of raformlng antitrust policy to iaprove 

tha productivity of tha aconcmy and protact tha Intarasts of conauasrs. Ma 

will saA to anhanca conauiaar walfara by ehallanging prlvata partias and 

govermant regulations that iapair aconcaic afflclancy> 

The Peas and Expenses of Hitnassas appropriationr which is used by all 

six legal divisions and the U.S.  Attorneys, requires a relatively large pro- 

gram increase of nearly $6 Billion. The increasing use of expert witnesses 

in conplex litigation, rising costs associated with protecting witnesses in 

sensltlva caaaa, and higher travel, lodging and aubaiatance coats in general, 

conpal us to include this essential activity as one of our program increases 

for 1983. 

Ue are again calling for taraination of the U.S.  Truataea prograa. 

The Departaent requeated that this prograa be phased out in 1982, but Cong- 

ressional actions to date have restored it at a level of Si  aillion.  In my 
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Mating with the Chief Joatiee last ipring I discusaad with hla the effects 

of teiBinating the program.  We have agreed that responsibility for the 

pending caseload would be returned to the Judiciary under the overall super- 

vision of the Administrative Office of the Onited States Courts, at a con- 

siderable savings in operating coats. The Dapartaent is conmltted to %>orking 

closely with the bankruptcy courts sad the Adainistrative Office of the 

DDlted States Courts to ensure that there will be a smooth, efficient transfer 

of functions. 

CORRECriONS 

The Federal prison population has increased by 17% over the past year. 

The increase is attributed to several factors, including requirements to 

house Cuban and Haitian detainees, the decline in the release rate and 

increased parole revocations. We anticipate that the Federal prisoner pop- 

ulation will continue to grow in the future because of our aggressive investi- 

gative and prosecutorial policies.  To acccouaodate the Increase, the plan 

to close the Atlanta penitentiary has been deferred indefinitely, and we are 

seeking Congressional concurrence to allow the facility to remain operational. 

To naintain the appropriate level of medical care in our prisons, an 

increase in postions is requested to allow us to begin the hiring of civil 

service phyeicians and dentists.  This is required because of the phasing-out 

of the Public Health Service Hospital System. 

Por the Buildings and Facilities program in the Bureau of Prisons, the 

level requested will fxind minor repair projects and payments under the leaae/ 

purchase agreement for the Oxford, Wisconsin facility.  Decreaaea reflect the 
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non-r«currln9 covta aaaoelatad with rahabllitatloa asd renovation projacta 

and planning and alta acquisition. 

For tha Rational Inatltuta of Corractions program, th« raquaat will allow 

for tlM dallvary of training and tachnlcal asslstanca sarrices to Stata and 

local corractlonal aganclas at affactlvaly tha saas laval as 1982. 

STAR AKD LOCAL ASSISTANCE 

Tha Offlca of Justlca Aaslstanca, Rasaarch, and Statistics includas the 

Law Enforcenant Asslstanca and the Research and Statistics appropriations. 

In keeping with the Oepartaent's coagnitaent to provide necessary support to 

State and local criminal justice systens in the areas of research, evaluation, 

and statistical collection and analysis, the Department is requesting current 

levels of funding for the Research and Statistics appropriation.  This 

appropriation includes the National Institute of Justice and the Bureau of 

Justice Statistics. In these areas, we believe that Federal funding can be 

utilized effectively on a selected basis to proaote long-term Improvements 

In the operation of the criminal justice system. 

With respect to the Law Bnforcament Assistance appropriation, I am once 

again proposing that funding for Juvenile Justice programs be eliminated. 

This proposal does not reflect a determination that these programs are unwar- 

ranted.  Rather, it reflects a belief that the major statutory requirements 

underlying these programs have been substantially aatlafied and that further 

efforta with raapect to individual projects are beat controlled and funded 

at tha State and local level.  Onder this approach, individual projects can 
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ba fraaad to raspond to local varlatlooa in tha natuxa of juvanlla crlalnallty 

and Ita ralatlonahlpa to adult criminality, fliia approach alao raco^nizaa 

that crlaa pravantlon and control ara fundaaantal raaponaibllitiaa of Staca 

•ad local govamMnta. 

OTHSX DEPJUOMENTAL  RBQUIRBMEtlTS 

Tha OaparUaant' a raquaat for Ganaral Adoiniatration inciudaa the aliiai- 

natioa of tha Stata and Local Oruq Grant prograa and a minor Incraase in 

funding for tha Padaral JUatica Maaaareh program. Iha drug grant program 

providaa funda to aatabliah oparational information axchanga facilities 

«Ailch primarily involve and aarva Stata and local law enforcement organiza- 

tiona.  Aa I have aaid, actiTitiaa of thia nature ara properly the responai- 

bility of State and local governments and are bast controlled and funded at 

that level. Ihe increased funding for reaaarch is needed to continue efforts 

in tha priority araaa of Immigration policy, drug enforcement, and violent 

crime. 

The Department of Justice budget request also raflecta the proposed 

transfer of $20.2 Billion and 333 poaitiona from the Department of Energy, 

and $1,299,000 and 32 positions from tha Department of Education. These 

transfers ara part of the President's proposal to abolish these Departments. 

Vhile I am not in a position to discuss these proposals in detail, these 

tranafars would include our aaaumlng responsibility for energy litigation 

undar the Bnezgency Petroleum Allocation Act, and for civil righta enforce- 

•ant and litigation actlvltiaa from the Office of Civil Righta in the 

Department of Education. 
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In eonclusion, I an raqoastlng the authorIcatlon and appropriation of a 

1983 Dapartaant of JUatlc* bud^at which aupporta the federal law enforcement 

lairels that the Congreaa baa tfaua far made available for 1982.  I urge you to 

join with ua again in this cammitiaant to law enforcement. I alao aak that 

you s\9port ua in the ellaination of thoae prograaa for which the lialted 

Federal dollar la no longer available. 

Thank you, Mr. Oiaiman, I will be pleaaad to aaawer any quaatloaa you 

or the membara of the Caeniittce nay have. 

TESTIMONY OF HON. WILLIAM FRENCH SMITH. ATTORNEY 
GENERAL OF THE UNITED STATES 

Attorney Generid SMITH. Thank you, Mr. Chairman and mem- 
bers of the committee. I am happy to be here today to address the 
1983 budget request of the Department of Justice. 

My total 1983 request is for $2.67 billion and 54,104 positions. 
This level of resources would allow me to maintain the Depart- 
ment's Federal law enforcement operations at the current level of 
effort. In view of the necessary yet significant Federal budget re- 
ductions proposed for domestic programs, the Justice request re- 
flects the President's strong commitment to an effective law en- 
forcement program. 

Our request includes uncontrollable cost increases of $196.1 mil- 
lion, program increases of $67.8 million, proposed transfers from 
other departments of $22.2 million, and program reductions of 
$94.2 million. The major part of our program increase is for $58.7 
million to fund the transfer of responsibility to the Attorney Gen- 
eral for Cuban-Haitian entrants under the Refugee Education As- 
sistance Act of 1980. 

Nearly all of our program reductions are related to the elimina- 
tion of four programs which we had requested the Congress to 
eliminate last year. These consist of State and local grant programs 
and the U.S. trustees activity. 

Our request represents a continuation of this administration's 
commitments and priorities which I enunciated before this commit- 
tee a year ago. At that time I spoke of the need for all Federal 
agencies to share in overall spending and personnel reductions. I 
emphasized our commitment to priority crime control areas and 
the need to reduce Federal subsidies to State and local agencies. 

We have contributed our share to necessary overall reductions in 
Federal spending and in the size of the Federal work force. While 
accomplishing this we have been able to fully maintain essential 
operations and have increased Federal law enforcement efforts in 
high priority areas. We are also returning control of State and 
local criminal justice programs to those officials who are closest to 
the needs of local crime problems. 

As I have indicated on several occasions before this and other 
committees, violent crime  is one of the most urgent problems 
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facing the Nation. I am convinced that narcotics trafficking is a 
major contributing cause of violent crime. Economic conditions con- 
tinue to require us to consider solutions which do not rely on 
merely spreading Federal funds to solve the crime problem. 

In the long run we are likely to be more effective by seeking im- 
provements in how we combat crime than simply by increasing 
Federal expenditures of money and manpower. With this in mind, 
we have begun to restructure the Drug Enforcement Administra- 
tion, and for the first time in the history of the FBI, its agents 
have also been given a major drug enforcement role. 

The Director of the FBI has been designated to assist me in over- 
seeing these joint enforcement efforts. Through Department initia- 
tives, the Navy and the Air Force are now furnishing information 
to civilian law enforcement agencies on sightings of suspected drug 
traffickers heading for the United States and, within the con- 
straints imposed by law, they are providing intelligence on possible 
narcotics operations. 

To minimize the duplication of effort and waste of resources 
among Federal, State, and local law enforcement agencies, I have 
directed each of our U.S. attorneys to establish a Law Enforcement 
Coordinating Committee that will closely coop«rate with State and 
local enforcement officials and will draft detailed plans for a more 
effective use of Federal resources against the worst local crime 
problems. 

Last year, I announced the appointment of my Task Force on 
Violent Crime. Over the past several months you have become well 
aware of their recommendations. Some of those recommendations, 
such as reforms in bail laws and other parts of the criminal code, 
wUl require congressional action, and legislative proposals are 
under discussion. 

Another recommendation addressed the serious shortage of 
prison space at the State and local level. In response to this prob- 
lem, we have developed a program to facilitate the turnover of sur- 
plus Federal property to States for use as prisons and jails; and, 
again this year, I am seeking authority to assist in improvements 
to local jail facilities through a cooperative agreement program. 

In other areas, the task force recommendations and our internal 
management reviews have assisted us in directing the resources of 
the Department and other Federal, State and local law enforce- 
ment agencies toward a more effective fight against crime. Al- 
though the problems this society faces with respect to crime and its 
effects are enormous, the resources already available to the Feder- 
al Government are significant and the focus of our effort should be 
to achieve a level of efficiency and effectiveness that has often been 
lacking. 

LAW ENFORCEMENT 

The additional resources made available to the Federal Bureau 
of Investigation in 1982 will allow us to maintain a strong commit- 
ment to our enforcement priorities in 1983 at the current level of 
operations. Although our 1983 requested level shows a decrease in 
authorized positions, these positions have never been fully funded 
or filled. In fact, my request for the FBI is higher than the current 



20 

on-board strength and will allow for an increase in actual employ- 
ment. 

As I stressed to you, Mr. Chairman, in a letter earlier this 
month, we also intend to continue our efforts to provide applicant 
fingerprint processing services on a reimbursable basis. We do not 
intend to charge State and local law enforcement agencies for these 
services, but need your support in our efforts to place the cost of 
nonlaw-enforcement requests upon the direct beneficiaries of such 
services, such as private institutions and State licensing boards. 

With concurrent jurisdiction over the investigation of Federal 
drug offenses assigned to the FBI, I am fully confident that an in- 
fusion of FBI resources and expertise to supplement those of DBA 
will aid our national drug enforcement effort. 

For the Drug Enforcement Administration itself, we are request- 
ing a relatively minor program decrease from current services to 
be allocated proportionally among DEA's programs. These de- 
creases will be achieved through improved operational efficiency 
and reductions in redundant administrative activities. There will 
be, however, no reduction in authorized positions for DEA. 

I am also creating a high level Justice Department committee to 
oversee the development of drug enforcement policy and to assure 
that all the Department's resources, including its prosecutorial and 
correctional efforts, are effectively engaged in the effort against 
drug trafficking. 

DEA has made significant progress in controlling the availability 
of Southwest Asian heroin. Much of the Southwest Asian heroin 
destined for the United States in 1980 and 1981 never reached this 
country. While supplies of opium in Southwest Asia continue to be 
abundant, enforcement pressure will be maintained on Southwest 
Asian heroin availability by the appropriate domestic and foreign 
field offices. 

Furthermore, asset seizures of major narcotics traffickers have 
increased substantially. In the past 2 years alone DEA seized ap- 
proximately $255 million worth of drug-related assets. Seizures this 
year are expected to exceed the total dollar amount of the DEA 
budget. Continued efforts in the asset seizures area will, no doubt, 
have a considerable effect on major drug trafficking. 

For the U.S. Marshals Service the budget request reflects the 
joint efforts of the Department and the courts to develop sound, co- 
ordinated responses to our mutual problems. Since my initial meet- 
ings with the Chief Justice last spring, we have joined in efforts to 
resolve the management and resource problems affecting both the 
service of private process and the provision of court security. 

This year's budget is based on our continued desire to establish 
fees to directly fund actual costs for the service of private process. 
Statutory authority to fund our activities in this manner would 
result in increased participation by private businesses in providing 
process service and eventually reduce the burden on taxpayers to 
subsidize this activity. 

This is one example of the administration's efforts to encourage 
private alternatives to Federal Government action through the im- 
position of user fees. Since valuable Federal law enforcement dol- 
lars are now required to subsidize this activity, I have emphasized 
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my interest in your support, Mr. Chairman, in my recent corre- 
spondence to you on user fees. 

With the cooperation and assistance of the Administrative Office 
of the U.S. Courts, we have completed an initial plan which ad- 
dresses the assignment of Deputy U.S. Marshals in courtrooms for 
security purposes on the basis of anticipated risk levels. This plan 
provides standard risk indicators which will be used in each judi- 
cial district to determine the requirement for a deputy in the court- 
room. The determination will be made jointly by the U.S. Marshal, 
the U.S. Attorney and the local Federal judiciary. The Chief Jus- 
tice and I will have further discussions on this matter next month. 

The area of immigration is one that has received a lot of atten- 
tion over the past year. I served as chairman of the Task Force on 
Immigration and Refugee Policy that reviewed the earlier Select 
Commission's report. Based on our recommendations, the President 
requested an amendment to our 1982 budget to provide the Immi- 
gration and Naturalization Service with increased resources for its 
enforcement programs. 

A large part of this request has been provided in the current 
Continuing Resolution; I continue to urge the Congress to include 
the remaining part of this package—specifically the funding for a 
permanent detention facility—in your next action on our 1982 
funding levels. 

We have also submitted an immigration legislative program. 
This program included establishing employer sanctions with strict 
penalties for employers who knowingly hire undocumented aliens; 
establishing a temporary worker program to allow sdiens to work 
in certain types of employment in geographic areas where there is 
a lack of available citizen labor; permitting undocumented aliens 
residing in the United States to receive permanent status after 10 
years; providing visa waivers for tourists and business travelers 
who wish to visit the United States for short periods of time; and 
providing the President with a wide range of authority in the event 
of an immigration emergency. These and other legislative initia- 
tives have been transmitted to the Senate as part of the Omnibus 
Immigration Control Act. 

The INS has not had a permanent Commissioner in several 
years. There is no question this has detracted from its stability as 
well as its ability to formulate and implement cohesive immigra- 
tion initiatives on behalf of the Attorney General. Mr. Alan C. 
Nelson has now taken the oath of office as the first INS Commis- 
sioner in 2y2 years. We are hopeful that we can now get on with 
the business of implementing a strong, responsive program at INS. 

In addition to continuing the current operations of INS, my 1983 
request includes a new program activity which is being transferred 
from the Department of Health and Human Services. This new ac- 
tivity provides for the processing, care, maintenance, security, 
transportation and initial reception and placement in the United 
States of Cuban and Haitian entrants. 

By recent executive order, this activity was transferred from the 
Cuban/Haitian Task Force within the Department of Health and 
Human Services to the Department of Justice. 
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LITIGATION 

Our litigating organizatons are the vital link in carrying out this 
Administration's law enforcement responsibilities and in defending 
Federal programs in court. I am quite sensitive to the primacy and 
central role of the Department of Justice in Federal litigation. 

As I have previously testified, I am firmly committed to the prin- 
ciple that the Attorney General is responsible for the coordination 
and management of the Federal Government's litigation. 

My request for both the General Legal Activities appropriation 
and for the United States Attorneys would continue the anticipated 
1982 levels, with a modest funding increase for payments to private 
counsel. I am confident that these levels will permit us to keep 
pace with our increasing litigative and prosecutorial activities. 
While funding for the legal divisions and the U.S. Attorneys will 
support at least the same level of effort as in this year, we will see 
some shifts in emphasis. 

The U.S. Attorneys and the criminal division will have a lead 
role in our program against violent crime, particuarly through the 
development of Federal-State-local Law Enforcement Coordinating 
Committees to handle concurrent jurisdiction matters. This should 
result in a more effective use of our Federal prosecutorial re- 
sources. In this regard, I am pleased to note that the vast majority 
of U.S. Attorneys appointed by this administration have had prior 
law enforcement experience. 

A major priority in the criminal litigation programs of the Crimi- 
nal and Tax Divisions will be the prosecution of mayor narcotics 
traffickers, with emphasis on financial investigations and the for- 
feiture of assets and profits. Organized crime and economic crime 
prosecutions, of course, continue to be high priorities. Fraud cases 
are being given increased emphasis in both the Criminal and the 
Civil Divisions and we are actively improving our communication 
and coordination with the Inspectors General of the various depart- 
ments and agencies. 

In prior years, all too little emphasis has been directed in Con- 
gressional testimony to the importance of our civil litigation pro- 

fr£im. Our current defense of Federal programs represents nearly 
100 billion of exposure. I cannot overstate the pivotal role this ac- 

tivity can, and indeed does, have in protecting the financial status 
of the Federal Government. I consider the funding of our civil liti- 
gation activities one of the most cost effective Federal budget deci- 
sions. 

A major initiative of this administration and a priority of mine 
in the Department of Justice is the improved management of col- 
lections—collecting debts owed to the United States as a result of 
defaulted loans or court judgments. While this activity pertains to 
all of our litigating organizations, I have assigned the Assistant At- 
torney General for the Civil Division a lead role for all Department 
of Justice collections. 

Another cost effective measure which we intend to maintain 
with our current resources is further application of automation and 
word-processing systems to litigation management and support. 
The U.S. Attorneys will continue installation of their automated 
case-management system in severed offices. The legal divisions, if 
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our full 1983 request is approved, will be able to procure equipment 
for which they had to defer purchase in 1982 because of the out- 
come of final Congressional action on the Continuing Resolution. 

I have also established within the current resources a separate 
litigation systems staff in the Justice Management Division to pro- 
vide direct support to our litigation activities. 

For the Antitrust Division we are requesting a 5 percent position 
decrease. While this request reflects the administration's objective 
to reduce Federal employment, it also is an expression of our confi- 
dence that we can continue an effective antitrust enforcement pro- 
gram at the requested level. 

In support of the President's economic program, the Antitrust 
Division will undertake the vital task of reforming antitrust policy 
to improve the productivity of the economy and protect the inter- 
ests of consumers. We will seek to enhance consumer welfare by 
challenging private parties and government regulations that 
impair economic efficiency. 

The "Fees and expenses of witnesses" appropriation, which is 
used by all six legal divisions and the U.S. attorneys, requires a rel- 
atively large program increase of nearly $6 million. The increasing 
use of expert witnesses in complex litigation, rising costs associated 
with protecting witnesses in sensitive cases, and high travel, lodg- 
ing, and subsistence costs in general, compel us to include this es- 
sential activity as one of our program increases for 1983. 

We are again calling for termination of the U.S. trustees pro- 
gram. The Department requested that this program be phased out 
in 1982, but congressional actions to date have restored it at a level 
of $5 million. 

In my meeting with the Chief Justice last spring, I discussed 
with him the effects of terminating the program. We have agreed 
that responsibility for the pending caseload would be returned to 
the judiciary under the overall supervision of the Administrative 
Office of the United States Courts, at a considerable savings in op- 
erating costs. 

The Department is committed to working closely with the bank- 
ruptcy courts and the Administrative Office of the United States 
Courts to insure that there will be a smooth, efficient transfer of 
functions. 

CORRECTIONS 

The Federal prison population has increased by 17 percent over 
the past year. "The increase is attributed to several factors, includ- 
ing requirements to house Cuban and Haitian detainees, the de- 
cline in the release rate, and increased parole revocations. 

We anticipate that the Federal prisoner population will continue 
to grow in the future because of our aggressive investigative and 
prosecutorial policies. To accommodate the increase, the plan to 
close the Atlanta penitentiary has been deferred indefinitely, and 
we are seeking congressional concurrence to allow the facility to 
remain operational. 

To maintain the appropriate level of medical care in our prisons, 
an increase in positions is requested to allow us to begin the hiring 
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of civil-service physicians and dentists. This is required because of 
the phasing out of the Public Health Service hospital system. 

For the Buildings and facilities program in the Bureau of Pris- 
ons, the level requested will fund minor repair projects and pay- 
ments under the lease/purchase agreement for the Oxford, Wis., fa- 
cility. Decreases reflect the nonrecurring costs associated with re- 
habilitation and renovation projects and planning and site acquisi- 
tion. 

For the National Institute of Corrections program, the request 
will allow for the delivery of training and technical assistance serv- 
ices to State and loc£d correctional agencies at effectively the same 
level as 1982. 

The Office of Justice Assistance, Research, and Statistics in- 
cludes the "Law enforcement assistance" and the "Research and 
statistics" appropriations. In keeping with the Department's com- 
mitment to provide necessary support to State and local criminal 
justice systems in the areas of research, evaluation, and statistical 
collection and ansilysis, the Department is requesting current levels 
of funding for the "Research and statistics" appropriation. 

This appropriation includes the National Institute of Justice and 
the Bureau of Justice Statistics. In these areas we believe that Fed- 
eral funding can be utilized effectively on a selected basis to pro- 
mote long-term improvements in the operation of the criminal jus- 
tice system. 

With respect to the "Law enforcement assistance" appropriation, 
I am once again proposing that funding for juvenile justice pro- 
grams be eliminated. This proposal does not reflect a determina- 
tion that these programs are unwarranted; rather, it reflects a 
belief that the major statutory requirements underlying these pro- 
grams have been substantially satisfied and that further efforts 
with respect to individual projects are best controlled and funded 
at the State and local levels. 

Under this approach, individual projects can be framed to re- 
spond to local variations in the nature of juvenile criminality and 
its relationships to adult criminality. This approach also recognizes 
that crime prevention and control are fundamental responsibilities 
of State and local governments. 

OTHER DEPARTMENT REQUIREMENTS 

The Department's request for general administration includes 
the elimination of the State and local drug grant program, and a 
minor increase in funding for the Federal justice research program. 

The drug grant program provides funds to establish operational 
information exchange facilities which primarily involve and serve 
State and local law enforcement organizations. As I have said, ac- 
tivities of this nature are properly the responsibility of State and 
local governments, and are best controlled and funded at that level. 

The increased funding for research is needed to continue efforts 
in the priority areas of immigration policy, drug enforcement, and 
violent crime. 

The Department of Justice budget request also reflects the pro- 
posed transfer of $20.2 million and 333 positions from the Depart- 
ment of Energy, and $1,299 million and 32 positions from the De- 
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partment of Education. These transfers are part of the President's 
proposal to abolish these Departments. 

While I am not in a position to discuss these proposals in detail, 
these transfers would include our assuming responsibility for 
energy litigation under the Emergency Petroleum Allocation Act, 
and for civil rights enforcement and litigation activities from the 
Office of Civil Rights in the Department of Education. 

In conclusion, I am requesting the authorization and appropri- 
ation of a 1983 Department of Justice budget which supports the 
Federal law enforcement levels that the Congress has thus far 
made available for 1982. I urge you to join with us again in this 
commitment to law enforcement. I also ask that you support us in 
the elimination of those programs for which the limited Federal 
dollar is no longer available. 

Thank you, Mr. Chairman. I will be pleased to answer any ques- 
tions you or the members of the committee may have. 

The CHAIRMAN. Thank you very much, Mr. Attorney General. 
Mr. Attorney General, before proceeding with some questions, I 

should like to advise you that in view of the limited time we won't 
be able to direct all the questions that we feel are important in ful- 
filling our oversight responsibility. We intend to send you some 
written questions and hope you will respond to them. 

Attorney General SMITH. We will be happy to. 
The CHAIRMAN. That leads me to this statement, Mr. Attorney 

General: As you know, you and I and members of this committee 
and members of your Department have separate responsibilities; 
but, of course, we are all serving one Government and we are seek- 
ing through this process to inquire. Many times because of the 
need for us to really get some answers, we are compelled to seek 
amswers from your Department. 

Now, I should like to state this—publicly—I am rather disturbed. 
There have been numerous instances now—and I may cite just a 

couple of them—numerous instances where we have requested in- 
formation in order for us to pursue our responsibilities, to dis- 
charge them, and to discharge them intelligently, with your cooper- 
ation, and we have gotten, frankly, no response to our communica- 
tions. 

Now, we are not going to be able to do our job unless we get 
these responses. 

I recognize the need for your Department, and you as the head of 
your Department, to be very discreet in situations where you feel 
the matters are sensitive and you feel should not be disclosed. How- 
ever, I think we have been circumspect and we have made requests 
for information on legislative matters. 

While I recognize you may feel that in some areas the informa- 
tion is classified or the documents may be internal documents, nev- 
ertheless I believe that we have not gotten the kind of responses 
we should have received. I don't think we are going to be able to 
fulfill our responsibilities unless we do. 

Let me cite a few examples: 
On June 8, 1981, we requested the views of the Department on 

H.R. 3269, the Malt Beverage Interbrand Competition Act. To date, 
no response. 
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On June 12, 1981, we requested views of the Department on H.R. 
3268, "to improve the administration of criminal justice with re- 
spect to organized crime with violence." To date, no response. 

We requested cost figures underlying the Department's decision 
to close the Antitrust Division regional offices and have not re- 
ceived any response. 

We requested material on the closed IBM case and we were re- 
fused access. 

We requested documents in relation to the FBI in regard to the 
so-called ABSCAM matters and have not received them. 

I recognize that there may be some instances where you are 
trying to be protective of certain classified data and internal docu- 
ments, but frankly, although I have called this to the attention of 
the Department through letters written to you, I still have not re- 
ceived these responses, and I am acting on behalf of this commit- 
tee. 

I would urge you in the interest of cooperating in this effort, 
which I think has to be a common effort in order to do the best job 
in the interest of the people, to see that we do get these responses. 

Now, having stated the problem in this hearing, I am going to 
send you a letter. I wemted you to know—and I think you do 
know—the gravity of this problem by stating it in this open forum. 

Attorney General SMITH. Our policy in this respect is quite 
simple. It is simple to state, but it is not very simple to implement. 
We want to cooperate with this committee or any congressional 
committee to the fullest extent that we can. To the degree that we 
have received requests, needless to say we received a great many of 
them, and it is possible we may have overlooked some of them 
somehow; of course, that is no excuse. 

Our policy is to respond to all requests and respond promptly. In 
those cases where we cannot respond, we give you a very good 
reason as to why we cannot respond. I know there are, at times, 
certain problems and reasons in various cases why we cannot 
comply. 

Certainly, disagreements are expected. In any case, we certainly 
feel that tnis committee and any Member of Congress is entitled to 
a response and an answer, and in those cases the documents 
cannot be provided certainly that Member is entitled to an expla- 
nation as to why that is the case. 

We would be most happy to look into the examples you gave us 
and I will personally determine what happened in each of those 
cases. 

The CHAIRMAN. I wish you would, Mr. Attorney General, be- 
cause, as you know, I have cited instances where not only docu- 
ments but also the views of the Department were requested. As I 
have said, we received no response. 

Attorney General SMrrn. You mean no response at all? 
The CHAIRMAN. That is right. 
Attorney General SMFFH. There is no excuse for that. I certainly 

will look into that and I apologize. There is no excuse whatever for 
our not providing you a response of some kind to a request of that 
kind. 

The CHAIRMAN. Thank you very much. 
Mr. Edwards? 
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Mr. EDWARDS. Thank you, Mr. Chairman. 
Mr. Attorney General, there apparently is under review a draft 

Executive order on classification, and this order would make it 
easier for the executive department to classify certain kinds of 
material. 

One of the reasons given for the change is to avoid freedom of 
information litigation and certain perceived problems associated 
with that litigation. 

Now, the Justice Department is responsible for defending free- 
dom of information suits against the Government, so I assume that 
you are playing a role in drafting this order. Can you describe the 
role that your Department is playing in this review of the draft ex- 
ecutive order on classification? 

Attorney General SMITH. We have representatives who partici- 
pated in that discussion and deliberation from the beginning. As 
you know, the appropriate congressional committees have also been 
involved in that process. 

Mr. EDWARDS. Which divisions of the Department of Justice are 
involved in that review? 

Attorney General SMITH. Our Office of Legal Policy and also our 
Office of Intelligence Policy 2d Review. 

Mr. EDWARDS. Since the draft order will have a lot to do with the 
jurisdiction of the House Judiciary Committee, I would be curious 
as to why the Judiciary Committee was not consulted and asked for 
comments as you asked the other two committees with oversight 
responsibility—the Government Operations and the Intelligence 
Committees? 

Attorney General SMITH. I would have to look into that. Con- 
gressman Edwards. 

Mr. EDWARDS. I would appreciate a response. Thank you. 
[Committee questions and Department of Justice responses follow 

hearing record.] 
Mr. EDWARDS. We have also heard rumors that the administra- 

tion is reviewing the espionage laws with a view to adding penal- 
ties for disclosure of classified information. Now, as the law is, only 
disclosure of certain very limited kinds of clsissifications is penal- 
ized; is that correct? 

Attorney General SMITH. That matter is under very preliminary 
review; it is now being studied. So far as I know, no conclusions 
have been reached as yet. 

Mr. EDWARDS. We would also appreciate being consulted on that 
proposed legislation. 

Now, Mr. Attorney Greneral, in its budget message the adminis- 
tration indicated its desire to discourage private lawyers from 
taking on civil rights, environmental, freedom of information, and 
other cases against the Federal Government. It does so primarily 
by setting an artificially low hourly cap on fees based on Govern- 
ment employees' salaries. It seems clear that at $25 an hour this 
kind of pay is certain to bankrupt private lawyers. 

The budget message also implies that so-called public-interest at- 
torneys would never be eligible for attorney fee awards from the 
United States. 

At the same time this administration has abandoned civil rights 
enforcement, has sought the elimination of the Legal Services Cor- 
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poration and is supportive of measures which would prevent the 
Federal courts from enforcing civil rights laws. 

In view of these positions, how can you seriously say that your 
administration supports civil rights enforcement? 

Attorney General SMITH. As a matter of fact, I just happen to 
flatly disagree with you, Congressman, on the one area that I am 
particularly familiar with, and that is civil rights law enforcement. 

This is a statement that is very easily made—that we are aban- 
doning civil rights law enforcement. That is flatly untrue. 

There has been a good deal of propaganda spread around de- 
signed to create that impression. It is nothing more than that. It is 
propaganda. 

We are enforcing the civil rights statutes to the fullest and I will 
be very happy to provide to you the data and statistics which sup- 
port that statement. 

Mr. EDWARDS. We are planning to hold a series of hearings on 
that particular subject. I hope at that time also that your Depart- 
ment will be able to explain how a law firm in these kinds of cases 
can exist on $25 an hour. 

Attorney General SMITH. Of course, that is another matter. 
Mr. EDWARDS. That is psirt of the whole picture, though. 
Attorney General SMITH. I might say some of us in Government 

are getting along on just about that same amount. 
Mr. EDWARDS. But they have an annual salary. That is a differ- 

ent picture from people who go to court. 
Thank you very much. 
The CHAIRMAN. Mr. Fish? 
Mr. FISH. Thank you, Mr. Chairman. 
Mr. Attorney General, there are a great many questions in the 

crime area, which concern me and that I would like to ask but 
since we have the chairman of the Subcommittee on Crime and the 
ranking member here this morning, I will start off with immigra- 
tion. 

On page 7 of your testimony, you refer to a new program activity 
concerning the processing, maintenance, transportation, and initial 
reception of Cuban/Haitian entrants. I understand that the staff of 
our subcommittee was briefed last Friday on this. It comes as news 
to me. 

Can you explain the rationale for it and the purpose of the con- 
solidation in your Department? 

Attorney (Jeneral SMITH. The rationale is that the primary func- 
tion of dealing with this particular group really has to do with 
maintaining of them in—and I don't like to use the word prison be- 
cause that is not what it is—it is detention. The rationale behind 
the move is that the Department of Justice through its Bureau of 
Prisons is really better equipped to handle this kind of function 
than HHS. As a result, with respect to that particular group the 
so-called Cuban/Haitian entrants, that function has been trans- 
ferred to the Department of Justice and essentially will be operat- 
ed through our Bureau of Prisons. 

Mr. FISH. SO we are talking only about the 2,400 or so Haitian 
entrants who are presently incarcerated at Krome and elsewhere. 
We are not talking about your servicing or having anything to do 



29 

with the 40,000 or so Haitians who are presently in Dade County 
and southern Florida? 

Attorney General SMITH. Of course, INS has the responsibility 
for the detention of illegal immigrants, but this group is a different 
group. It is a fixed group; in that you are correct. The most dra- 
matic example is the people who are out at Fort Chaffee and who 
have now been placed elsewhere. As you know, this Cuban/Haitian 
group presents a very difficult situation, with no terminal date in 
sight. Primarily it is a matter of housing this group. 

The Bureau of Prisons is just more of an expert at doing that 
than is HHS; that essentially is the reason for the transfer. 

Mr. FISH. Mr. Attorney General, as you know, there are many of 
us who feel that the Immigration Service will have greater respon- 
sibility, particularly in the area of enforcement, as you move 
toward the kind of reform legislation proposed by the administra- 
tion. When I look at your budget, it seems to me that, except for 
the 57 new positions for this new program activity that you are as- 
suming, the budget does not call for any increase in personnel. 

We hear time and time again about the Service suffering from a 
shortage of personnel. I would ask whether you think that my 
statement of facts is correct and if you think the Immigration Serv- 
ice can perform its mission with the present level of personnel? 

Attorney General SMITH. Actually, there is no reduction in per- 
sonnel. As a matter of fact, there is room for an increase; however, 
the problem with INS really has not been a lack of personnel. 
Rather it has been a lack of organization, a lack of policy direction 
and, to a certain extent, a lack of resources. 

We have added to the resources in 1982 and we are asking for 
another addition in 1983. 

Yesterday, I swore in the new Commissioner of INS. We now 
have leadership in place for the first time in 2y^ years. What that 
organization really needs is just exactly that—leadership and 
policy direction. We think we have provided the necessary leader- 
ship because senior policy officals at INS were brought on board 
even some time before being confirmed. 

As you know, we are also attempting to establish new policy di- 
rection through a new immigration program. This program is now 
before the Congress, and we certainly hope that this session of Con- 
gress will act on that immigration initiative. It is badly needed 
and, I think, it is well recognized that it is needed. 

With the two changes, that is, new leadership and policy direc- 
tion, we think that the INS can certainly do its job and do its job 
well. I do recognize, however, that INS has a major challenge 
before it. 

Mr. FISH. Thank you, Mr. Chairman. 
The CHAIRMAN. Mr. Danielson? 
Mr. DANIELSON. Thank you, Mr. Chairman. 
Mr. Attorney General, I am glad to hear the emphasis of the last 

discussion on immigration, because I personally believe that the 
vulnerability of our borders is a problem affecting our society and 
our economy. I hope that you will bend every possible effort to do 
something to tighten up our control over immigration, whether it 
be by law or by enforcement. 

94-804    0—82- 
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Along that line, I hope that you will stand firm on protecting the 
jurisdicton of the Department of Justice and the INS over control 
of immigration. 

I have observed in many areas the State Department seems to 
have encroached rather deeply and immigration becomes a sort of 
international political football. This trend is dangerous and I hope 
you will be very firm in guarding your jurisdiction. 

I note in your budget that you request $415,000 extra to pay pri- 
vate counsel in Federal tort claim cases. Is that an increase or de- 
crease over last year? 

Attorney General SMITH. That is an increase. 
Mr. DANIELSON. AS you know, we are trying to do something 

with the Tort Claims Act here in Congress. That is an increase. 
What is the total amount you are spending on private counsel in 
these cases, if you know? 

Attorney General SMITH. We will provide that figure for you, 
Congressman. 

[Information follows hearing record.] 
Mr. DANIELSON. I feel that is an expenditure which, if we could, 

we ought to obviate by having a better procedure. 
You mentioned prelitigation counseling to client agencies. Does 

this include any instruction on how to avoid those situations which 
might give rise to the so-called constitutional tort cases against the 
Government? 

Attorney General SMITH. I am sorry, I misunderstood that ques- 
tion. 

Mr. DANIELSON. One of your objectives in the Civil Division, ac- 
cording to the budget, is to provide prelitigation counseling to 
client agencies to insure sensitivity to their needs. I wondered, does 
this include in that counseling any instruction or guidance as to 
how they might avoid situations which give rise to these constitu- 
tional torts? 

Attorney General SMITH. Indeed so. We certainly intend it that 
way. 

Mr. DANIELSON. Good. I hope we can make some progress along 
that line. 

I understand that we presently have about 1,500 of the so-called 
constitutional tort cases involving actions against Government em- 
ployees. In your management computer system which your Office 
of Management Information has, will it be able to supply informa- 
tion to give us; that is, the information on the nature, extent, loca- 
tion, and so forth, of these constitutional tort cases? I have been 
wrestling with this problem for a while and it would be helpful to 
use, if we could find some workable, meaningful breakdown of how 
these cases arise, their nature, their orign and so forth. 

Do you know whether your management computer system will 
be able to give you that information? 

Attorney General SMFTH. Yes, I think we can do that. I regret to 
say the number is even higher than the number you mentioned. 

Mr. DANIELSON. Mine was a kind of uncomfortable number. 
Since it is higher than that, we really need to get some work done 
on the problem. 
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Attorney General SMITH. I heartily agree with you about the way 
that the Federal Tort Claims Act should be amended by Congress, 
and we certainly hope it will. It will simplify things all around. 

Mr. DANIELSON. There are some knots in it. I think the basic 
thrust is not difficult but there are a few sensitive points in it. I 
enlist very strongly your help in trying to overcome them. 

We just passed and the President signed a bill including certain 
types of National Guard activities within the Federal Tort Claims 
Act. Have you considered the potential exposure to that new law in 
connection with your budget request? 

Attorney General SMITH. We are in the process of studying that. 
Mr. DANIELSON. The last thing I have here is the swine flu cases. 

I understand some 16 of them have resulted in judgments against 
the Government. Has the Government considered going back under 
its subrogation provisions against the drug manufacturing compa- 
nies? 

Attorney General SMITH. I would have to look into that, Con- 
gressman. 

Mr. DANIELSON. I know you are interested in debt collection. It 
seems to me we might have an angle on them. 

Attorney General SMITH. I can certainly say that if we are not, I 
would be very surprised. 

Mr. DANIELSON. I notice under the Parole Commission you are 
requesting a reduction of 15 employees. You have some necessarily 
added expenses. I also note in corrections we have 17 percent more 
prisoners. 

How are we going to handle 17 percent more prisoners with 15 
fewer employees in the Parole Commission? 

Attorney General SMITH. As a matter of fact, the 15 fewer em- 
ployees in the Parole Commission essentially are unfilled positions. 
Actually, that change will not in any significant way affect its op- 
eration. 

Mr. DANIELSON. YOU feel it will not be a reduction then in the 
performance capability of the Parole Commission? 

Attoney General SMITH. I think that is correct. 
Mr. DANIELSON. Thank you very much. 
Thank you, Mr. Chairman. 
The CHAIRMAN. Mr. Butler? 
Mr. BUTLER. Thank you, Mr. Chairman, and thank you, Mr. At- 

torney General, for spending this time with us this morning. 
An early impression of this hearing is that it might be an occa- 

sion to chastise the Attorney General. I would, therefore, like to 
say at the outset that I appreciate the job that you and the Depart- 
ment are doing, particularly in the area of antitrust. I think your 
initiatives in the area of violent crime, immigration, and drug en- 
forcement are significant and appreciated. 

Attorney General SMITH. I think the chairman was just trying to 
make me feel at home. 

Mr. BUTLER. I also want to note that you have been too much of 
a gentleman to ask this committee when you can expect it to 
report criminal code reform legislation. It was nice of you not to 
mention the fact that we have been at it for so long, and that it 
had its genesis with Governor Brown of California—not the gentle- 

J!!^ 



man who is there now, but his father. So I think it was nice of you 
not to ask the committee what we have been doing all these years. 

I just wanted you to know that I share your curiosity. 
Mr. Attorney General, on the subject of letters to which you 

have not replied, some 12 Republicans and I delivered a letter to 
you on February 4, 1981, with reference to the civil rights proposal. 
I would appreciate it if you would go back and review your unan- 
swered mail to see if you could not give us a response to that. 

Attorney General SMITH. That one must set a record if you said 
1981. 

Mr. BUTLER. Yes, sir. 
Attorney General SMITH. We will certainly do that. Although I 

would add that on February 2, 1981, we probably were still in a 
state of organized chaos. 

Mr. BUTLER. That is the reason I brought it up today. 
Attorney General SMITH. We will certainly look into that. 
Mr. BUTLER. Thank you. I appreciate that. 
We have discussed in earlier hearings the U.S. trustees program 

and we have been given a copy of a letter of February 19, to the 
chairman dealing with a proposed closing of the Chicago office of 
the U.S. trustees. I want the U.S. trustees program to work. It is a 
pilot program under the statutes and all of us who participated in 
that were active in it. However, if it is not going to be funded prop- 
erly, it is not going to work properly. If you are going to try to get 
rid of it, and that is the direction in which you are moving, I think 
you have to give some serious thought to just exactly what you 
mean when you say that we can transfer or return this caseload to 
the judiciary under the overall supervision of the Administrative 
Office of the U.S. Courts at a considerable savings in operating 
costs. 

I cannot understand that and I cannot accept the Chief Justice's 
authority on how to save money in the bankruptcy area because, to 
begin with, I really do not think he has much sympathy with what 
we are trying to do in bankruptcy. Since it is a statutory pilot pro- 
gram, the first thing I would ask you is where you get the statu- 
tory authority to close an office when it is clearly listeid in the stat- 
ute that the office is to be maintained during the pilot period? 

Attorney General SMITH. Actually, the Chicago situation is sepa- 
rate and distinct from the overall program itself Our budget was 
cut from $6.5 million to $5 million last year. Closing the Chicago 
office had to do with that budget reduction. Chicago was the logical 
place to do it, for two reasons: 

The first is that the expense of operating that office came closest 
to the amount of money that we needed to save and, second, at the 
time the office was closed, there was no incumbent U.S. trustee 
there. The U.S. trustee had either resigned or retired. 

Mr. BUTLER. He and his assistant resigned in a fit of pique. 
Attorney General SMITH. It seemed to be the logical place to 

reduce, having only $5 million rather than $6.5 million to work 
with. The issue of closing the Chicago office, of course is separate 
and apart from discontinuing the entire trustee program. 

Mr. BUTLER. It is separate and apart, but it is still stautory au- 
thority. 



33 

While we are on that subject, I want you to take time to review 
just exactly what you are talking about when you say that the re- 
duction is $1.5 million. Actually, the reduction was somewhat less 
than that because $850,000 had been reprogramed earlier to the 
U.S. Attorney's Office and that was not the basis on which that 
proposal was made. So, I would ask you to look more carefully at 
those figures before you close the Chicago office and look more 
carefully at the statute which says that you shall maintain in the 
northern district of Illinois a pilot program. 

The question which really concerns me is this—as the Depart- 
ment of Justice moves in this direction, what are your plans for the 
statutory functions of the U.S. trustees? Who is going to do these 
jobs and how will there be any savings? The appointment of trust- 
ees is your responsibility. They supervise bankruptcy case adminis- 
tration. They preside at the first meeting of creditors and they 
serve as trustees in cases where no private or standing trustee may 
be willing to serve. 

All of these functions were deliberately and knowingly assigned 
to the U.S. trustees as an efficiency operation to in effect save 
money in the operation of the courts. 

Now, before you go down this road—and I suspect you were sent 
down this road by the 0MB in the first place and it may have 
seemed like a good idea at the time—I really would appreciate it if 
you would take another look at exactly how you would shift these 
functions from the U.S. trustees program to the administrative 
office or wherever and how it would save any money. 

My perception at the time we wrote the legislation and since in- 
dicates that it cannot be accomplished at a saving. 

Mr. Chairman, I know I have taken too much of my time, but 
may I make one more statement in this area? 

The CHAIRMAN. Yes. 
Mr. BUTLER. We also have under evaluation a contract with the 

ABT Associates of Cambridge, Mass., and the work has already 
started. It is a $350,000 contract. That report is expected in 1983. 
Would it be wise to curtail this program before we hear from the 
consultants in this area? I know that you have 1,000 things that 
you have to respond to and I do not want to embarrass the admin- 
istration or the Department, but I sincerely ask you to take a look 
at what you are doing in this area. 

If you conclude that it has to be phased out and that is the thing 
to do, then I think we need a more orderly approach. 

Thank you, Mr. Attorney General. I really do not expect you to 
respond to that. 

Attorney General SMITH. Let me just say this. We have looked at 
it and will continue to do so. 

Grenerally speaking, however, we just do not think that this is a 
function which should be within the jurisdiction of the Department 
of Justice. We think it should be witjfiin the judiciary and that this 
function is in essence a judicial function and consequently that it 
really should be lodged in the judiciary. 

There are various aspects of the program that should be looked 
at. We are not taking the position that it is not a good program. As 
I said, we think that it is an appropriate function for the judiciary 
and not for the executive branch. 
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Mr. BUTLER. Thank you, Mr. Chairman. 
Thank you, Mr. Attorney General. 
The CHAIRMAN. Before I ask Mr. Hughes to pick up the question- 

ing, going back to what Mr. Butler was asking about, Mr. Attorney 
General, I must state that it seems to me that Congress made a 
policy decision some time ago, after considerable study by a com- 
mission over a period of time, as to the best place for this responsi- 
bility; Congress determined it best to separate the administrative 
from judicial responsibility and therefore created the trustees pro- 
gram. 

It seems to me that what is happening now is that the executive 
branch of the Government is saying, "Well, we are making the de- 
cision it should not be there." If you feel the program should be in 
some area other than the executive branch, that might be some- 
thing to consider. But the commission, this Congress and this com- 
mittee, after giving a great deal of attention to the subject, felt 
that in the interest of efficiency, in the interest of fairness, this 
bankruptcy problem would be best dealt with through the U.S. 
trustees program placed in the executive branch. 

Attorney General SMITH. Mr. Chairman, as long as it is there we 
will certainly follow the current policy. What we are doing now is 
to recommend that it be transferred back to the judiciary. 

The CHAIRMAN. Thank you. 
Mr. Hughes? 
Mr. HUGHES. Thank you, Mr. Chairman. 
Welcome, Mr. Attorney General. I want to join my colleagues in 

thanking you for sharing your time with us today. 
I chair the Subcommittee on Crime. I am fortunate to have Hal 

Sawyer eis my ranking minority member. We have a good biparti- 
san committee that is trying to develop what we think is a sensible 
crime program. 

I don't want to appear like I am beating on the Department of 
Justice either, but I have some concerns over the direction we are 
taking in certain law enforcement categories. 

Most of my concern deals with the Drug Enforcement Adminis- 
tration. Since 1978—and I have submitted to your office the docu- 
mentation—we have lost ground each and every year in real terms. 
I see the same thing occurring in this budget submission, in each of 
the categories that you look at where you deal with enforcement of 
Federal law and investigation: Domestic enforcement where we are 
dropping down by $1.2 million; foreign cooperative investigation by 
$230,000; compliance regulation reduced by $259,000; State and 
local assistance training programs and the State and local labora- 
tory service are both cut by $29,000; State and local task force oper- 
ations, a $57,000 decrease; intelligence, also a $230,000 decrease. 
Research and development, although we stay at the same level, 
based on inflation at 7 percent we are still losing ground there. In 
support operations: DEA laboratory services are down by $115,000; 
DEA training is down $29,000; technical operations down $86,000. 
At a time when we have probably more serious drug problems in 
this country than anytime in our history, I don't think that that is 
what the American public wants us to do in this area of law en- 
forcement. 
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I don't know how we can possibly do more, with fewer resources 
in combating what has become our greatest national malady by 
committing fewer resources to what is perceived as the world's 
greatest drug enforcement agency, our own DEA. 

Attorney General SMITH. Congressman Hughes, actually there is 
no programmatic impact as far as DEA is concerned. Those figures 
are there but they have no significance at all so far as the effec- 
tiveness of the drug enforcement effort. On the contrary, the drug 
enforcement resources have been greatly increased because of their 
new association with the FBI and the combined abilities of both 
these agencies in meeting the overall drug problem. I certainly 
agree that the drug problem is the principal problem we have. 

The fact that DEA has been augmented by the FBI, we think, is 
going to greatly enhance the combined effort. 

Mr. HUGHES. I agree with you, so far as complex financial inves- 
tigations that certainly is the case, but insofar as the day-to-day ac- 
tivities of the DEA, the FBI's role is going to be a rather limited 
one even under the scenario you have described. 

At a time when we are increasing FBI resources, part of which is 
unquestionably because of the additional responsibilities the FBI 
has picked up, we are decreasing DEA's resources because whether 
or not we remain static, we are losing resources because inflation is 
wiping us out at roughly 7 percent, we are losing ground. 

Even though you suggest that we were able to seize $200-some 
odd million in assets, that is a drop in the bucket compared to the 
billions and billions of dollars of activities generated. In southern 
Florida alone, as you know, it is estimated that drugs have become 
a $60 billion industry, so we are just scratching the surface. 

Attorney General SMITH. I can certainly assure you there will be 
no decrease in the DEA effort, just looking at the DEA alone. If 
you add to the DEA effort, the resources of the FBI, the total re- 
sources against the drug problem will have been greatly enhanced. 

Mr. HUGHES. I was in southern Florida, as I know you were, and 
other members of your staff, talking with some of the enforcement 
people. State and Federal. Even though you committed additional 
agents and we have an additional 40 or 50 FBI agents, we are 
moving DEA personnel around from investigation to investigation. 
We need twice as many DEA agents there right now to be able just 
to cope with the problems. 

We are actually pulling DEA people off one investigation and 
putting them on another one because that happens to be the prior- 
ity for that day. We can't conduct indepth investigations in that 
fashion, whether it is DEA or any other law enforcement agency. 

Attorney General SMITH. I think it is true that any agency 
wishes to have more resources than it has, but there are only so 
many resources available. We think that there are better ways to 
do what has been done in the past, especially through organization- 
al changes, efficiencies and utilizing available resources that have 
not been fully used to now. That is the reason that the FBI is being 
brought into this area. 

I recognize this is a tremendous problem. However, it would not 
make any difference how many dollars or people you had, it still 
would be a major problem. We are very encouraged and very opti- 
mistic about this new combination and the results it will produce, 
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and we have already seen examples of that, although it has only 
been formally in effect for 6 months. 

Mr. HUGHES. On page 2 of your statement you indicate that, 
through Department initiatives, the Navy and the Air Force are 
furnishing information to law enforcement agencies. 

Recently I visited EPIC. I know you were at EPIC. They were 
happy about your visit. I was there last week with Marshall Cain 
of your staff. I found in talking with them that we are really get- 
ting very little intelligence information from the Department of 
Defense. 

I think you will agree, any information will go through EPIC. We 
have seen very little cooperation to date from the military authori- 
ties as a result of the posse comitatus changes that we enacted. 

Attorney General SMITH. They told me the same thing when I 
was there, that they had received very little; however, this is a 
matter of developing a new program and it takes a little while. We 
are seeing more and more results from this change with each day, 
not only through EPIC but in other respects. We would anticipate 
that as the military becomes more familiar with what is needed, 
they will provide it. 

Mr. HUGHES. I wish I shared your enthusiasm. I think it will re- 
quire oversight to force the Department of Defense to provide it. 

I am concerned over the failure to comply with title 21, United 
States Code, section 1111-1112, which requires the President to ap- 
point a policy coordinator to direct policy from the White House 
and to furnish a report by March 1 of each year. Even though I 
know that a senior policy adviser in the person of Carlton Turner 
has been appointed, I am not so sure that complies with the stat- 
ute. I hope you would take a look at that and what is required to 
be submitted to the Congress. 

We have requested that from your office smd to date have not re- 
ceived an adequate response. 

Finally, your office made some recommendations with regard to 
H.R. 4481, the Justice Assistance Act, which passed the House a 
couple of weeks ago by about a 4-to-l margin. You made some con- 
structive recommendations in improving that legislation and they 
were adopted on the floor. I wonder if that means that at this time 
the administration will support that legislation? 

Attorney General SMITH. I would have to look into that. Con- 
gressman. 

Mr. HUGHES. I would appreciate hearing from you. 
Thank you, Mr. Chairman. 
The CHAIRMAN. Mr. Moorhead? 
Mr. MOORHEAD. Thank you, Mr. Chairman. 
Mr. Attorney General, it is good to have you here with us this 

morning. 
One of the issues that concerns me and which has been touched 

on earlier is our illegal alien problem which is so important in the 
area I serve. I see that one of the elements of your program is to 
put a burden on the potential employers who hire illegal aliens. 

I wonder what kind of tool you are going to put in their hands to 
make that determination? 

We had a bill of this nature before and it was one that the chair- 
man was considering in this area. One of the reasons for opposition 
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was that many people felt that if the employer has that responsi- 
bility, it would put people of Mexican or Latin nationality at an 
unfair disadvantage. They might be singled by the employer for 
special interrogation at the time the job began, whereas others 
would not face that. Is the Government going to provide any 
method—for instance, through a social security card that is diffi- 
cult to duplicate or something similar—that the employer can rely 
upon to check each potential employee so that he can avoid that 
problem? 

Attorney General SMITH. Yes. As a matter of fact, the program, 
both as proposed by the administration and now being debated in 
C!ongress would provide that protection. The system provides that if 
an employer did actually inspect whatever the identifier is, such as 
a driver's license, social security card, an enhanced social security 
card, or whatever it is, and if, as indicated under the administra- 
tion proposal, he signs an acknowledgment he has done so, then he 
has absolute protection. 

There is no basis whatever for him to discriminate against any- 
body, because if he does that he has an absolute defense. There is 
no basis at all, at least as far as that part of the program is con- 
cerned, for it to be the type of problem which would create a situa- 
tion where someone would be discriminated against. 

Mr. MooRHEAD. You have been working on this problem now for 
about a year and it is one that nobody has been able to really solve 
80 far, so I am not trying to put any additional burden on you. 

Is this problem, in your opinion, solvable in view of the porous 
border we have? How much can we realistically control through 
the proposals you are making and others that might be put into 
effect? 

Attorney General SMITH. I don't suppose we will ever solve it in 
the sense of having absolute control over our borders. I think that 
we can do a great dead toward slowing it down and slowing it down 
by a very substantial degree. 

The only remaining credible enforcement tool that we have in 
this respect is the employer sanction. There appears to be no other 
technique that anybody has pointed to yet that will do a better job. 
Of course, that also points out the other part of the program which 
complements it, and that is what you do with the estimated 3 to 6 
million people who are already here. So, the centerpiece of the pro- 
gram is really employer sanctions, but the other half of the pro- 
gram addresses what you do with the people already here. 

The administration has made its proposal in that respect and the 
proposal is being- debated in Congress right now. We certainly hope 
and strongly urge that, whatever the answer, something be passed 
out of this session. It is one of the most pressing problems that we 
have domestically. 

Mr. MooRHEAD. There is one area that I want to give you a 
chance to discuss further before we go on. That is the drug enforce- 
ment area. 

Where do we stand at the present time in the war on drugs? Are 
we getting control of it or is it something that is still running away 
and becoming more serious vrith each passing day, as the previous 
question might have indicated? 
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Attorney General SMFTH. We are certainly working at getting 
control of it. For example, we are placing great emphasis on the 
higher echelon drug traffickers. One way to do that is to follow the 
money trail. 

We had an operation which involved the FBI and the DEA in 
Florida called Bancoshare, which was a highly successful operation 
and seized millions of dollars worth of assets and many top level 
drug traffickers. It was done resilly through following the money 
trail. 

This is one of the areas where the FBI has great expertise and 
one of the areas where by adding that resource to what DEA is 
doing we think we can make major progress in this area. 

It is essential to get the people at the top, the people who are 
really running these organizations, as distinguished from the fellow 
who is just selling illicit drugs on the street. 

Mr. MooRHEAD. Thank you. 
The CHAIRMAN. Mr. Mazzoli? 
Mr. MAZZOU. Thank you, Mr. Chairman. 
Mr. Attorney General, welcome. It is nice to see you again. I was 

delighted to be with you yesterday when we swore in, finally, the 
Commissioner of the Immigration and Naturalization Service, Mr. 
Alan Nelson. It was an important day, and I think it gives the 
Service now some of the tools it has lacked in the past to get the 
job done. 

Let me try to focus my attention on immigration. 
I wasn't here at the beginning this morning. Apparently the 

chairman of our committee had some problem in getting answers 
to letters. I have to say in candor, so have I. You have some of your 
staff in the audience here. Let me request that they take down this 
information: 

On October 23, 1981, I sent a letter to Ms. Meissner dealing with 
the kind of followup that INS has on the departure of those aliens 
who have been the subject of private immigration bills which have 
been rejected. I notice that as of the end of fiscal year 1981 there 
were something like 23,500 unexecuted final orders of deportation 
pending. Part of it is explainable because of the Cuban/Haitian 
influx and so forth, but that is an awful lot of people who are still 
around the United States who have been officially ordered deport- 
ed. 

My letter of October 23 has not been answered. Neither has a 
letter of December 4 to Ms. Meissner dealing with some informa- 
tion on management issues at INS. Of course, you and I agree that 
management is a very important aspect of the work that INS does. 
Using computers and using management techniques will enable it 
to do its job better. 

Then two letters, one to you on December 10 dealing with the 
kind of case that embarrassed our subcommittee. It was an incom- 
plete record dealing with a gentleman who was recommended for 
naturalization whose criminal record had not been fully examined. 
There were some questions that I propounded to you on December 
10 which have not been responded to. 

Last, I mention my letter to you of February 2, which deals with 
refugees. I am particularly interested in, and Mr. Danielson has 
been, too, the question of refugee status. 
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As you know, there are certain instructions which Ms. Meissner 
told me on January 28 were prepared and were going to be issued 
the next day to the INS field officers on how to determine refugee 
status. I understand as of last Thursday, which is, of course, 1 
month later, that those field instructions have not been issued. 

My letter to you of February 2 deals with that subject. 
I wonder if you are aware of that and whether you have any in- 

formation for me today on when those field instructions might go 
out? 

Attorney General SMITH. We will certainly get an answer to you 
right away. You received no response at all to those letters? 

Mr. MAZZOLI. That is my understanding. I have checked with my 
staff two or three times to make sure we are on the record correct- 
ly. There may have been some reason for this. 

Attorney General SMITH. Not even an acknowledgement? 
Mr. MAZZOLI. That is my understanding. Of course, earlier one of 

the representatives from your Department was in my office. I was 
pretty inelegant in my language toward him regarding some letters 
I had not received any response to, not even an acknowledgement. 
I realize how busy things are down there. 

Attorney General SMITH. I want to say there is no excuse for 
that. Once again, I apologize for it. 

Mr. MAZZOU. Our relationship has been good and it continues to 
be good. It is just that there are some things on which we need in- 
formation which helps us to do our job. 

Let me move on to one area that I am a little concerned about, 
and I wonder if you have any information that you can send us. 

There are something like 1,300 unfilled positions at INS now. 
The budget that the President proposed for fiscal year 1983 is more 
or less a steady-state budget; it does build in an inflation factor but 
no real increase in INS strength. Are you prepared to say when we 
might fill these very nearly 375 positions in the border patrol, 129 
positions in investigations, 120 in records? Can you give some idea 
when some of these positions might be filled? 

Attorney General SMITH. I can't tell you exactly. I certainly can 
tell you that now we have an INS (Commissioner in place and I 
think you can expect to see some rather dramatic organizational 
changes that conceivably could involve the need for fewer people, 
rather than more. If more are required then we will certainly fill 
those positions. I think we will have to wait until he has been able 
to take charge and take full control before answering that kind of 
question. 

Mr. MAZZOU. My time has expired. I would ask the Chairman if 
maybe a second round will be permitted. I do have some other 
questions. Is that possible? 

The CHAIRMAN. I think we have to recognize that the Attorney 
General has some time constraints. 

Mr. MAZZOU. Mr. Attorney General, just in general areas, let me 
tell you the category of the questions I wanted to raise. I will send 
these to you in writing. One deals with the construction of a per- 
manent detention facility. To what extent is the administration 
committed to that? I see that the $35 million does not reappear in 
the 1983 budget. 
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Attorney Genered SMITH. We hope that is still in the 1982 
budget. 

Mr. MAZZOU. Thank you. 
This second matter relates to the State Department and the De- 

partment of Justice. Is there any consideration being given to ex- 
tended voluntary departure and other types of momentary respite 
from deportation for the undocumented people in the United States 
from El Salvador? 

Third, there are some 57 positions and $58 million in the 1983 
proposed INS budget for dealing with the long-term detention man- 
agement of Cubans and Haitians. To what extent are you commit- 
ted to getting the INS into a wholly new activity, namely, long- 
term detention? Up to now their detention responsibility has been 
short term, a few days. Now we are moving INS into what amounts 
to long-term activity in detention. This is an activity for which the 
INS may not be trained. 

Attorney General SMITH. With respect to the long-term detention 
we are utilizing or are in the process of utilizing the Bureau of 
Prisons. The Bureau of Prisons is a very well-run organization, and 
it has great expertise in that area. We hope all detentions will be 
short term as soon as we can get the processes straightened out; 
but with respect to the longer term, the Bureau of Prisons will be 
providing that service. 

Mr. MAZZOU. Currently, of course, the INS people are doing it, so 
that is the question I ask. Do you want the INS to get into long- 
term detention permanently? 

Next you are proposing to cut back INS abroad, even at the time 
when the question of determining refugee status is one of the more 
important elements of the refugee program. I will be asking some 
questions on that, whether that is inconsistent. 

I will also be asking questions about whether or not there is an 
intention to acquire land to enhance the fencing of certain of the 
more traveled areas at the southern U.S. border. 

I am very committed, and I am glad the Attorney General and 
the Department are, toward automated data processing, including 
nonimmigrant visas. I should add nonimmigrant departure and ar- 
rival. I Imow that Price-Waterhouse has just completed a study of 
that question and I would ask to have some information to the 
extent that you can supply that. 

I thank the Chairman for his indulgence in allowing me to go a 
little bit longer. 

The CHAIRMAN. Let me ask the Attorney General, do you, Mr. 
Attorney General, have time constraints that you can't stay beyond 
12 o'clock? 

Attorney General SMITH. Twelve o'clock would be about the 
maximum, I think. 

The CHAIRMAN. That means that we are going to have to allow 
the rest of the members to have a chance, Mr. Mazzoli, and I think 
we will have to pass you. 

Mr. MAZZOU. I understand. I respect the gentleman's time prob- 
lem. 

Attorney General SMITH. We will be very happy to discuss it 
with you, because you are talking about a good many things that 
we have definite feelings about. 
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Mr. MAZZOLI. I am satisfied, Mr. Chairman. I appreciate your in- 
dulgence and the committee's, in getting these subjects on the 
record. I am concerned with the fiscal year 1983 budget, staffing, 
changes in goals. Those we can take up later and put them in the 
record. 

The CHAIRMAN. Mr. Kindness? 
Mr. KINDNESS. Thank you, Mr. Chairman and Mr. Attorney Gen- 

eral. I add my thanks to those expressed by my colleagues for shar- 
ing your time and thoughts with us this morning. I assure my col- 
leagues that the problems of communication with the Department 
of Justice do not extend solely to the Committee on the Judiciary. 
The Committee on Government Operations has had similar prob- 
lems. 

I would like to inquire about one area in particular which may 
be answered by supplemental testimony in writing. 

It is proposed that there be transferred 333 positions and $20,248 
million in fiscal year 1983 from the Department of Energy for pe- 
troleum regulatory activities and administrative support. I wonder 
if we might be supplied with information as to how many of those 
positions are professional positions and administrative or clerical 
support positions. Frankly, I cannot help wondering whether that 
has been examined and found really necessary? 

Attorney General SMITH. We will be glad to supply that informa- 
tion. Actually, what we are doing is taking over that part of the 
enforcement function now carried on by the Department of Energy. 
We haven't yet had the occasion to really analyze how we would 
handle it, whether we can do it with fewer people or what the 
workload is because it has not gotten far enough along. When the 
analysis is completed, we will certainly do that. 

Mr. KINDNESS. I would certainly appreciate that information. 
There is one other area which I would be happy to address in a 

letter to you. The Committee on Government Operations Subcom- 
mittee on Government Information and Individual Rights held a 
first oversight hearing with regard to the coordination between the 
Department of Defense, Bureau of Customs, and other law enforce- 
ment agencies in the drug enforcement area after the change in 
the posse comitatus law. 

It became apparent, I think, that there is a need to develop some 
mechanism for long-term planning to integrate these efforts on a 
cooperative basis. 

I would like to pose a question or two in that area. 
In your testimony, you indicated on page 5 that you are creating 

a high-level Department of Justice committee to oversee the devel- 
opment of drug enforcement policy and to assure that all of the De- 
partment's resources are effectively engaged in that effort. That 
might be a very pertinent point from which to activate the Depart- 
ment of Justice's part of this mechanism of cooperation. So, I 
would be happy to get your thoughts on this matter since this com- 
mittee as well as the Government Operations Committee would be 
interested. 

Attorney General SMITH. Yes, the Committee that I referred to 
on page 5 is an in-house committee. In addition, we have estab- 
lished a Cabinet Council which was established really for three 
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particular purposes: One involved immigration and covers various 
agencies of Government and another addresses the drug problem. 

The President announced in his speech before the International 
Association of Chiefs of Police that he intended to establish an 
interagency task force or group to better coordinate the activities 
of the State Department and the Treasury and Justice Depart- 
ments and so on; that is now in the process of being implemented. 

I think a great deal can be done, and a great deal needs to be 
done in the drug enforcement area. We intend to pursue that fully. 

Mr. KINDNESS. Thank you very much. 
I yield back the balance of my time. 
Mr. CHAIRMAN. Mr. Hall? 
Mr. HALL. I feel left out because I have not had any letters to 

which you should have replied. I haven't written any, I guess that 
is the reason. 

You indicate on page 1 of your statement that you are asking for 
a $58 million program increase to fund the transfer of responsibili- 
ty for Cuban/Haitian immigrants to the Attorney General, which I 
believe had originally been handled by some other department, 
Health and Human Services. 

How much authority has the Department of Justice had in this 
area prior to this transfer of authority from the Department of 
Health and Human Services with reference to the placement of 
Cubans and Haitians in the United States? Is this new authority 
that you are getting now that you have not had before? 

Attorney General SMITH. Of course we have been responsible for 
the detention function with respect to illegal aliens all along. 

Mr. HALL. What new authority does this give you that you have 
not hitherto had? 

Attorney General SMITH. This deals with a particular group of 
people, the so-called Cuban/Haitian entrants group, which was the 
subject of the Refugee Education Assistance Act of 1980. 

The Cuban aspect is a particular problem because we have no 
basis for, nor the opportunity for, returning them to Cuba which 
we would normally do in other situations because Cuba will not 
accept them. Particularly with respect to those who are dangerous, 
have criminal records, or are mentally ill or what have you, we 
have to take care of those people. 

Mr. HALL. I understand that, for instance, the administration a 
year or so ago attempted to transfer a group of Cubans into east 
Texas, which they didn't eventually do, but in the course of those 
conversations it appeared to us that the State Department had the 
sole responsibility of looking after the placement of those people 
after they had been placed in some area. 

Now does the Justice Department have concurrent jurisdiction 
with the State Department in looking after the placement of these 
Ijeople once they have been transferred from Camp Chaffee, and 
that is where these were coming from? 

Attorney General SMITH. That is our jurisdiction. 
Mr. HALL. What part does the State Department play? Don't 

they pay a certain amount per person when these people are 
moved from a detention center into another area of the country? 

Attrorney General SMITH. No. As a matter of fact. State original- 
ly had that authority which was then transferred from State to 



43 

HHS. The authority to the extent that it involves this particular 
group has now been transferred from HHS to us. 

So as of right now with respect to that group we would have the 
jurisdiction and State would not. 

Mr. HALL. Does your Department pay a certain amount to some 
of these agencies who transport and place these people in areas of 
the United States or does that still work on a contractual basis 
with the State Department? 

Attorney General SMITH. I am afraid I can't answer the latter 
part of your question. 

With respect to the former we do what we can do and we do un- 
derwrite to a certain extent the expenses of relocating these people. 
However, HHS also has the responsibility and the authority to pro- 
vide up to a period of 36 months for the care of refugees under 
some circumstances. 

Mr. HALL. IS that a part of this $58 million to take care of re- 
placement? 

Attorney General SMITH. NO. 
Mr. HALL. Where does it fit in your budget? 
Attorney General SMITH. The $58 million just deals with the cost 

of housing and caring for this particular group; that is, the Cuban/ 
Haitian entrants. 

Mr. HALL. While they are in the detention center? 
Attorney General SMITH. That is right. 
Mr. HALL. SO when they are moved from the detention center to 

some locality under the auspices of some private organization, then 
the State Department would pay those private organizations, I 
assume, so much per person for getting them transferred out of the 
detention center into some placement area? 

Attorney General SMITH. I would have to check into that, Con- 
gressman. I really couldn't answer that. 

TESTIMONY OF KEVIN D. ROONEY, ASSISTANT ATTORNEY 
GENERAL FOR THE ADMINISTRATION, DEPARTMENT OF JUSTICE 

Mr. RooNEY. Of the $58 million, approximately $43 million is for 
the detention cost. The remaining $14 or $15 million is for con- 
tracts and services provided by other agencies and private agencies. 

Mr. HALL. Heretofor we said there was a contract between the 
State Department and these organizations. Henceforth will it be 
from the Department of Justice with these organizations? 

Mr. RooNEY. That is correct. 
Mr. MAZZOLI. Will the gentleman yield? 
The CHAIRMAN. The time of the gentleman from Texas has ex- 

pired. 
The gentleman from Michigan, Mr. Sawyer. 
Mr. SAWYER. Thank you, Mr. Chairman. 
I really had not intended to ask this question, but I would like to 

follow up on Mr. Hall's subject matter. I am frequently asked by 
constituents why we do not take these totally unacceptable and dis- 
qualified Cubans that were sent to us, to Guantanamo Bay and put 
them on the other side of the fence surrounding our installation? 
There must be some good reason for that, but I don't know. I am 
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taking advantage of your being here and asking you why we do not 
do that. 

Attorney General SMITH. All kinds of suggestions have been 
made with respect to their disposition. However, on close analysis, 
as tempting as it seems to be, there are always problems. We have 
recommendations of buying x number of parachutes. [Laughter.] 

Mr. SAWYER. Mr. Attorney General, I recognize there must be 
some clear and understandable answer, but I would like to know 
what it is with respect to putting them across the fence at Guanta- 
namo Bay. I am at a loss to know what it is although I know it 
must be there. 

I am taking advantage of you, seeing that you are here. 
Attorney General SMITH. I suppose there are all kinds of prob- 

lems that would be involved in that; for example, the utilization of 
a military base for that purpose, or the problem of just turning lose 
very dangerous people, sometimes mentally unbalanced people on a 
countryside. 

Mr. SAWYER. But putting them on the other side of the fence is 
where they were to begin with, I might say. 

Attorney General SMITH. There have been all kinds of sugges- 
tions and proposals as to how to handle this. Some of them are in- 
viting, but there are also a host of accompanying problems. 

Mr. SAWYER. If someone down in your Department could be kind 
enough to take time when they have it to drop me a note telling 
me what a good answer is, it would be very helpful to me when I 
have town meetings. 

Attorney General SMITH. We are trying. 
Mr. SAWYER. I know the answer is there, but I have not been 

able to get it. 
One thing I notice in your Criminal Division budget request is 

the Office of Special Investigations which is the Nazi war criminal 
search which has been going on for I don't know how many years. I 
asked Phil Heymann, the former head of the Criminal Division, 
about this before and never was fully satisfied on it either; $2.75 
million are budgeted for it for the year, which is more than for 
public corruption, narcotics and dangerous drug prosecutions and 
internal security in the Criminal Division. 

Now I recognize that this may involve a meritorious goal but I do 
not believe that we have had much success in deporting anybody. 

Do you have any idea how many of these Nazi war criminals we 
have deported in the last 5 years? 

Attorney General SMITH. We have not deported very many. 
Mr. SAWYER. About how many? 
Attorney General SMITH.WB have been successful in eight cases; 

however, the appeals process has not permitted any of these to be 
deported. There are some 15 C£ises that are under active investiga- 
tion. Of course, it is a declining problem. 

Mr. SAWYER. Yes, it has been declining to the point where the 
problem is obviously going to take care of itself pretty soon. They 
must be all in their upper seventies. 

Attorney General SMITH. That is why it is a declining problem. 
Mr. SAWYER. I realize that but when we are spending more per 

year for that than we are for public corruption, narcotics and dan- 
gerous drug prosecution and internal security, it seems like we are 
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setting an inordinately high priority on a problem where we are 
not making much progress, compared with the amount of money 
we are spending every year. We have been spending every year 
over two and a half million dollars to deport a couple of people 
over a 5-year period when we are crying for more forfeiture actions 
in drug prosecutions, which the GAO and others have complained 
about. 

It seems to me we have our priorities out of whack on this thing. 
I urge you to take another look at it. 

I have just one or two other comments, although I am conscious 
of the time constraints. I am very sympathetic to the comments of 
Chairman Hughes of New Jersey. I happen to be ranking minority 
member on the Crime Subcommittee and he and I do see eye to eye 
on this. You can be assured neither of us wants to make the Jus- 
tice Department any kind of whipping boy. We want to make it a 
partner really. Both of us have some law enforcement background 
and we have a lot of court background and we want to help. I have 
deep respect for Dave Stockman. I came into Congress with him at 
the same time from Michigan, and he is an exceedingly bright 
young man—one of the brightest, most precocious young men I 
nave ever met. He has an excellent divinity background and excel- 
lent background in politics on the Hill, but he knows absolutely 
nothing about law enforcement and/or the legal practice. I had this 
problem with him over the Legal Services Corporation. I can see I 
have some problems with him perhaps on the Justice Assistance 
Act. 

I really hope that we can rely on you. I had to ask for a one-on- 
one meeting with the President in the oval office on the Legal 
Services Corporation. I am sure the President has a lot more im- 
fortant things to do than to take time to talk with me about this 

170 million program. But it is because I cannot get anywhere with 
the 0MB. 

Now I have the same fear with this Justice Assistance Act that 
Congressman Hughes and I managed on the floor a week or two 
ago. It was passed by a 4-to-l margin. As Congressman Hughes 
says, it really takes the best of the LEAA program to the tune of 
only $170 million and tries to place it more directly under Justice. 
I have the feeling that I am going to get back in this money hassle 
with 0MB. 

I hope you will take a look at it and that we may have a friend 
there to try to help me with my administration, which I am sup- 
porting on several matters that my constituents aren't very crazy 
about. I would like to get some help in-house. Maybe you will take 
a sympathetic look at that bill so we can enlist some support in the 
inner sanctum. 

Would you be willing to take a personal look at that and not just 
listen to Dave Stockman, as delightful as he is? 

Attorney General SMITH. I mil try to include it in my agenda 
with Mr. Stockman. 

Mr. SAWYER. Thank you. I have one more comment. 
The CHAIRMAN. The time of the gentleman has expired, but we 

have been liberal with time. 
Mr. SAWYER. Thank you very much. 

94-«04   o- 
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Just one more thing. I urge you to pay attention to Caldwell 
Butler. Caldwell is a very excellent lawyer and he has devoted 
about 6 or 7 years to this Bankruptcy Act. In fact he is my in-house 
expert and I refer all my complaints to Caldwell and he is very 
knowledgable on it. 

On this question of U.S. trustees, I really urge you to take a good 
look at it biefore you reject Caldwell's point of view. I had some ex- 
perience in bankruptcy years ago. I know he is well-informed. 
There is one tremendous problem on that, just before I close, that I 
would urge the Justice Department to take a look at. 

I get all kinds of feedback from the law firms in my district 
about the new Bankruptcy Act. I have not heard one complaint 
about the U.S. trustees aspect of it. They all seem to like that. The 
big problems in that act—and I have spent 30 years practicing law 
full time before I got involved in this bit so I have some apprecia- 
tion for it—are two changes. 

One of them is a general morality change which you and I 
cannot do much about—the attitude that bankruptcy, just like di- 
vorce, has become a "ho-hum" matter. It is no longer a disgrace. 
The second problem is legal advertising in this area. We have a rel- 
atively conservative little district, but we have ads running in the 
paper with telephone numbers. When you phone them, you are 
told: "No. 13 could be your lucky number. Why pay your bills when 
by going to 13 for a cost of $300 you can get rid of them?" They are 
bankrupting the credit unions and everything. 

I think someone in the Justice Department ought to come up 
with some recommendations aimed at curbing the legal advertising 
in this area that is interplaying with this act and with morality 
changes to cause a real financial disaster for credit unions and 
others. 

Thank you very much, Mr. Chairman, for your tolerance. 
The CHAIRMAN. Thank you very much. 
Mr. Frank. 
Mr. FRANK. Thank you, Mr. Chairman. 
Mr. Attorney General, there have been a series of bills submitted 

in both Houses which propose really extraordinary, far-reaching 
changes in the balance of power between the Judicial and legisla- 
tive branches, particularly total restructuring of the jurisdiction of 
£dl the Federal courts. 

Has the Department of Justice ever asserted interest in any of 
those bills? 

Attorney General SMITH. We will certainly have a substantial in- 
terest. 

Mr. FRANK. Will you share it with the Congress at any time? We 
have been trjdng for a year now to define any indication of a posi- 
tion on the part of the Department. It is striking to me that these 
bills which really propose, as I said, extraordinary, far-reaching 
changes, whether you like them or not in our structure, have been 
debated and discussed with absolutely no expression of opinion 
whatsoever from the Department of Justice. 

Attorney General SMITH. Actually, I think there are almost 30 
bills that deal with the subject matter. At such time as a bill moves 
somewhere, I am sure that we will indicate not only the legal ques- 



47 

tions we may have but also the public policy questions; at such 
time as a bill moves— 

Mr. FRANK. There will be hearings in both branches. I think the 
subcommittee in the Senate has acted on one of those. 

Attorney General SMITH. I think the Senate has only acted on 
the appropriations bill. 

Mr. FRANK. The Department of Justice will express no opinion 
on any of those bills? 

Attorney General SMITH. Indeed it will. 
Mr. FRANK. When? Only when the subcommittee acts on one of 

them? 
Attorney General SMITH. We are not in a position to express an 

opinion on 30 bills. 
Mr. FRANK. Pick any two or three. I don't understand why you 

have to hold off. 
Attorney General SMFTH. We are not in the business of rendering 

advisory opinions. 
In otner words, our function is really to advise the President at 

such time as a  
Mr. FRANK. You don't regard it as part of the function of the De- 

partment of Justice to give opinions to the Congress on the advis- 
ability of passing legislation? 

Attorney CJeneral SMITH. Indeed so and we do, as requested. 
Mr. FRANK. I am requesting now that you give us some expres- 

sion of opinion of the Department of Justice on legislation that is 
pending. Answer Mr. Mazzoli's letters first. I don't want to get 
ahead of him. When you are through with that, I will be interested. 

On appropriations, particularly in regard to violent crime, you 
refer in your statement to your Commission on Violent Crime that 
was appointed. As I understand, though—we are talking in terms 
of the legislation that was just passed which would provide the 
funds—the Department has no position now; is that correct? 

Attorney General SMITH. NO position on what? 
Mr. FRANK. On the legislation Mr. Sawyer and Mr. Hughes just 

mentioned. You are opposed to the Office of Justice Assistance? 
Attorney General SMITH. Our position is in opposition to that. 
Mr. FRANK. YOU are recommending that we drop any funding for 

juvenile justice on the grounds that crime prevention and control 
are fundamental responsibilities of State and local governments. 

With regard to prisons, although your task force did note the 
problem of a serious shortage of price on space, the recommenda- 
tion is no Federal funds, but maybe some surplus Federsd property. 

Do I take it the statement on page 13 summarizes the approach 
of the administration to the problem of violent crime "that crime 
prevention and control are fundamental responsibilities of State 
and local governments," whether it is the Justice Assistance Act or 
juvenile justice or funds for the prisons, it will be the responsibility 
of State and local governments? 

Attorney General SMITH. YOU cannot lump those together. You 
have to consider them separately. On the question of juvenile jus- 
tice we are not taking a position that that program is not desirable. 
We are just saying that we think that it is a program, particuarly 
considering the budgetary constraints that we are operating under, 
that should more appropriately be at the State and local level. 
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As a matter of fact, I think it is also safe to say that the interre- 
lationship between juvenile justice and juvenile criminality and 
adult criminality varies from one area to another. This is another 
reason why it would be more appropriate to handle it on a State 
and local basis. 

As far as prisons are concerned, we don't have the money. No 
question about it—the task force recommended $2 billion, but we 
didn't have $2 billion. However, there are some initiatives that are 
better than $2 billion. The best example is what happened in New 
York. We have provided an inventory of all of the abandoned mili- 
tary bases to the States that can be used for prison purposes. 

In the case of New York, we transferred the Watertown facility 
to the State of New York. 

Mr. FRANK. That is surplus property that is available? 
Attorney General SMFFH. Let me finish. 
That means, that if we had the $2 billion and we gave the share 

of the $2 billion to the State of New York for purposes of building 
a prison they could not build that prison for 5 years. What we have 
done with Watertown is to give them a facility right now that they 
can use immediately. 

Mr. FRANK. What if States don't have surplus Federal property? 
Attorney General SMITH. We have an inventory of about 500 

properties that are around the country. Some of course, are not ca- 
pable of being utilized for this purpose. Nevertheless, they have 
been inventoried and States have expressed a great deal of interest 
in them. 

You have to consider all the aspects of this problem. The fact is 
that in this time of budgetary restraint we don't have $2 billion. 
We look around to find other solutions to that problem. 

Mr. FRANK. The reason I say I lump these things together is in 
your statement where you say specifically with regard to juvenile 
justice it is not simply budgetary constraint, you are saying this is 
a fundamental responsibility of the State and local governments, 
with the Federal Government excluded. 

Attorney General SMITH. It is both of those. 
Mr. FRANK. Both State and local? 
Attorney General SMITH. NO. Both budgetary and the fact it 

should be done at the State and local level. 
Mr. FRANK. Crime control is not really a Federal responsibility. 
Attorney General SMITH. Crime control? 
Mr. FRANK. Crime prevention and control. You are saying crime 

prevention and control are not primarily Federal responsibility. 
Attorney General SMITH. If you are talking about violent crime, 

which is what the task force dealt with, it is essentially a matter of 
State and local responsibility. Obviously, there are areas where the 
Federal Government has responsibility, particularly in the crimi- 
nal area. 

We are functioning in those areas and, in addition, we are trying 
to provide a certain amount of leadership insofar as the State and 
local law enforcement effort is concerned. In that respect, we have 
adopted one of the more important recommendations of the crime 
task force, namely, to establish local law enforcement coordinating 
committees. These committees are in each of the 94 districts and 
provide a pooling of resources so that the Federal Government can 
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better utilize its resources in those eu-eas to aid the State and local 
government to meet the major problem of crime. 

Mr. FRANK. Everybody is for coordination. I don't think it is a 
substitute for help of a more fundamental changable sort. 

Attorney General SMITH. In that respect you disagree with most 
law enforcement officials. 

Mr. FRANK. Not the ones I spoke to who regretted loss of fire- 
arms. It does seem to me the pattern here with regard to juvenile 
justice, with regard to the Justice Assistance Act and others, bears 
out your statement "that crime prevention and control are funda- 
mental responsibilities of State and local governments". 

It does not seem to me they can expect much help in the admin- 
istration's program by the Federal Government. 

The CHAIRMAN. I must advise the gentleman that his time has 
expired. 

Mr. FRANK. Thank you, Mr. Chairman. 
Mr. CHAIRMAN. Mr. Kastenmeier. 
Mr. KASTENMEIER. Thank you, Mr. Chairman. The hour is late 

and I will be very brief. As a matter of fact, I want to comment on 
matters raised by a couple of my colleagues. 

I agree with the gentleman from Michigan who questions the 
wisdom of the Department placing a lower priority on criminal 
matters including corruption and dangerous drug prosecution, and 
internal security than is placed on the Office of Special Investiga- 
tions. I think that is really unfortunate. 

More importantly I want to ask a question raised by the gentle- 
man from Massachusetts, Mr. Frank. We had solicited the views of 
the Department with respect to these court jurisdiction bills. I 
want to make sure I understand what you said which is to say that 
bills referrred to the Department for comment have not been re- 
sponded to, because such responses would be in the nature of advi- 
sory opinions unless the bills are acted on somehow. This can't be 
true. 

The Department, when opinions are solicited for purposes of 
public hearings on issues of this sort, freqently either offers testi- 
mony or an opinion. 

Why would you say that a solicited comment from the Justice 
Department would be an advisory opinion and not worthy of giving 
to a Judiciary Committee? 

Attorney General SMITH. I did not say that. The question was 
why haven't you stated the position? 

In effect my response is, the position on what? There are 26, 27, 
30 bills on that subject in Congress. It is true early last year, as I 
remember, that question came up before the subcommittee. At that 
time, we were not prepared to render an opinion for the very 
simple reason that we had not fully studied this question at that 
point. 

As you know, reputable Constitutional scholars have different 
opinions on this question. Not only do you have legal questions but, 
you also have public policy questions. At such time as those public 
policy questions are addressed, we certainly will participate. 

Mr. KASTENMEIER. I would hope so. The previous administration 
had an opinion and of course it presumably stands unless refuted 
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by your Department as the opinion of the Justice Department I 
suppose. 

Isn't this a matter for which you solicited views from your own 
Office of Legal Counsel? Do you not have views from your Office of 
Legal Counsel on these propositions? 

Attorney General SMITH. The whole question is being studied. As 
I say, there are various views on the subject, such as the constitu- 
tionality. There are views with respect to the wisdom. There are 
also views with respect to desirability assuming it is constitutional. 

Mr. KASTENMEIER. Of course no one denies that the issue is com- 
plex, but that is not an excuse it seems to me for the Department 
not having a coherent view. 

Attorney General SMITH. The question is, a coherent view on 
what? As I say, there are 27 to 30 bills. Some are similar, some are 
not similar. They treat the subject matter quite differently. Then of 
course, we have the current authorization bill passed by the Senate 
which is a quite different approach from some of the other bills. 

The question is do we have a single viable proposal to evaluate? 
We just haven't been presented with one. I think you will find that 
we are not exactly bashful in expressing viewpoints when it is ap- 
propriate to do so. 

Mr. KASTENMEIER. As a policy matter then the Department has 
not taken a position on these? We are talking about something 
quite apart from constitutional evaluations or legal issues. 

As a policy matter the Department has not taken a positon on a 
group of bills, all of which have as a central question, a key aspect, 
that is the withdrawal of jurisdiction from the U.S. Supreme Court 
and/or the other Federal courts? 

Attorney CJeneral SMITH. We should not lump those two issues 
because they raise quite different questions. You also raise a differ- 
ent question when you have a bill which affects, for example, a 
remedy; not remedy per se but a remedy that a court can render in 
a given situation. There are a great many variables and yet people 
say why haven't you taken a position on it. 

The question is, a position on what? When we are called upon to 
take a position on something that is definable, we have not been 
bashful in taking a position. 

Historically I think the leading bill on the question has been the 
Helms amendment. It is fair to say in the last Congress it was the 
Helms amendment relating to school prayer. That was a definitive 
bill. Perhaps we can hope by soliciting the Department's views on a 
particular bill of that sort you will be forthcoming, the Department 
will be, in terms of its views. 

Attorney General SMITH. We certainly want to be as helpful as 
we can. 

Mr. KASTENMEIER. We would assume that any opinion you would 
have would separately analyze constitutional and policy implica- 
tions, the legal questions, all in one comprehensive view. The De- 
partment has done that many times. It is not necessarily to say we 
are not able to because the questions arising are several. 

I would hope that the Department could give us its views on a 
very important question. 

Thank you, Mr. Chairman. 
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The CHAIRMAN. I want to thank you very much, Mr. Attorney 
General. 

It is a few minutes past 12 o'clock. I do want to commend you for 
your patience. You have always been very accommodating. I appre- 
ciate that. 

I want to apologize for the committee. You came here at 9:30 as 
you were invited to do and we were not ready to start until 10 
o'clock. Nonetheless, I do want to thank you. 

I do hope that some of the comments we have made will serve 
you, too, in going back to your Department because I know there 
has been an effort to try to cooperate. 

I want to point out that Mr. Schmults and Mr. McConnell, who 
exchanged some comments with me—we met in order to be able to 
understand and cooperate—have been very helpful. But these mat- 
ters of no response are of deep concern to us and we felt we had to 
bring them to your attention. 

Thank you very much, Mr. Attorney General. 
Attorney General SMITH. I thank you, Mr. Chairman. I appreci- 

ate it. 
[Whereupon, at 12:05 p.m., the subcommittee was adjourned.] 
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U.S. Departmenl of JuitioB 

Ofllce of L^ative AflUn 

OOln or dM Aaisuiil Aitocaer Cmial MriMumi. D.C 2aU0 

BonoTcblc Peter W. Rodlno CO <i6 1382 
Chelraen 
CoBBlttee OB the Jodlclery 
U.S. Bouee of Kepreeentetl*«s 
Vaehlngton, D.C.  20S1S 

Deer Mr. Chelraan: 

Thle la In reapooaa to qaeatlana ralaed by jou and other 
Neabera of the Coaalttec at the February 23, 1982, hearing on 
the Authorliatlon of the Departsent of Juatice Appropriation 
for Flacal Tear 1983. 

At the hearing you reqaeated a atatua report on yoar 
reqoeat for thla Departnent'a vlewa on B.K. 3269, the propoaed 
Malt Beverage Interbrand Coapetltlon Act.  A draft responae la 
at the Office of Managenent and Budget (0MB) awaiting Adalnl- 
atratlon clearance.  We vlll aake every effort to expedite the 
OHB clearance proeeaa.  Tou alao noted that we had not yet 
provided Departaent vlewa on B.R. 3268, the propoaed Organised 
Crlae Act.  We aupport the Intent of B.K. 3268 and have been 
conalderlng alallar problea areaa and the need for correctlva 
leglalatlon.  We regret the exceaalve delay In providing oar 
apeelflc vlewa on B.K. 3268 and will endeavor to provide a 
detelled reaponae aa aooo aa poaalble. 

Tou Indicated that the Coaalttea bed not received a reapooaa 
to an Inquiry concerning the Departaent'e declaloo to cloae the 
Antitrust Dlvlalon Regional Office.  That reaponae waa apparently 
enronte to you at the tlae of the hearing and la cncloaed aa attach- 
aent A.  In addition, you aald that the Coaalttee had requcated 
aaterlal on the cloaed IBM caae and waa refueed ecceaa. I nnderatand 
that there have been extenalve and fruitful dlacuaalona between tha 
Antltruat Dlvlalon and aeabera of your ataff concerning thla aatter. 
Moreover, I aa advised that Asalatant Attorney General Wllllaa 
Baxter will aoon forward a foraal reaponae to the Coaalttee'a 
requeat.  Finally, you noted that docuaenta requeated In relation 
to ABSCAH had not been provided by the Departaent.  We,arc anxlona 
to cooperate with the Coaalttee to the fullest extent possible, 
consistent with this Departaent'e obllgatlona as a party to the 
cases In question.  Our preclee position on the extent and tlalng 
of peralaalble dlacloaure of the requeated ABSCAM docuaenta la act 
forth In the attached copy of a February 16, 1982, letter to 
Congreaaaan Bdwarda.  See Attachaent 1. 

(53) 
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Congrissatn Bdwardi aaked th« Attorn*; Ctner«l to descrlb* 
th« rol* tht* Departacnt Is playing In the review of the Draft 
BxccutlTC Order on ClaaalfIcatlon.  The Departaent of Juatlc* 
role In reviewing the draft Executive Order on ClaaalfIcatlon, 
and all other proposed Executive Orders Is establlahed by 
asction 2(b) of Executive Order 11030. Cf. 28 C.F.R. f0.33b(h). 
It is custoaarj when propoaed ordera are especially' lengthy 
or cowplex for the Depsrtwsnt to review aeveral drafts of an 
Order being developed and that practice haa been followed on 
the propoaed Order on Classification. 

Congressaan Edwarda alao Inquired aa to why the Judiciary 
Coaalttee was not consulted and aaked for coaaenta aa were the 
Governaent Operatlona and Intelligence Coaaltteca.  Prlaary 
reaponalblllty for developaent of the propoaed Order reata with 
the Inforaatlon Security Overalght Office of the General Servlcea 
Adalnlatratlon.  The Departaent of Juatlce haa not undertaken to 
dlatrlbuta the propoaed Order either within the Executive Branch 
or to any Congreaslonal Coaalttee. 

During the hearing Congressaan Edwarda characterised the 
portion of the Adalnlatratlon*a budget aessage dealing with 
attorneya feea aa Indicative of a dealre to dlacourage private 
attorneya froa bringing certain eases egalnst the Federal Covera- 
•ent by aettlng an 'artificially low hourly cap on fees...*.  Mr. 
Edwarda alao felt that the budget aessage lapllcd that 'publlc- 
Intcreat attorneya would never be eligible for attorney fee awarda 
froa the United Statea.*  I believe thet Congreaaaan Edwarda haa 
alaapprehended that portion of the budget aeaaage. 

A propoaal to cap attorneya' fees is now under consideration 
by the Adalnlatratlon.  The purpoae of thla proposal la to provide 
a celling for the award of attorneys' fees agalnat the governaent. 
Budgetary conatralnts aake It lapcratlve that we aasure that the 
various costs now being sBsessed agalnat the governaent be rea- 
sonsble.  Ve have not yet deteralned what the dollar aaount of 
the fee cap ahould be.  Public-Interest attorneya would not be 
precluded froa receiving attorney feea.  Tha purpose of this 
proposal la to assure thst fees are reaaonable. 
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Congressman Danlelson requested the Attorney Ceneral to pro- 
vide the aaouQt of aoney the Department paid for retention of private 
counsel in lawsuits against federal officials in their Individual 
capacities.  The combined total for Fiscal Tears 1977 and 1978 
vas $1.8 ailllon; in Fiscal Tear 1979, the amount was $400,000; 
in Fiscal Tear 1980, it vas $250,000; and in Fiscal Tear 1981, 
it was $648,000.  It should be noted that many of the cases 
for which these sums were obligated remain open and active and 
we are continuing to pay bills against these obligations. 

these cases at the trial court level rests with the various 
United States Attorneys throughout the country.   Each of these 

tort suits and other litigation seeking personsl dsmages from 
individuals.  Present computer systems do not include Information 
aa to the nature of claims or the extent of the governmental activ- 
ities giving rise to the suit.  Rather, they contain only that 
information which would permit the tracking of the case (e.g., 
name of one plaintiff and one defendant, docket number, Jurla* 
diction, etc.). 

For your information I am attaching very brief summaries of 
four recent cases which resulted in adverse judgments against 
fadaral officials.  Sec Attachment D. 

In addition. Congressman Danlelson Inquired as to whether 
the United States has asserted any claims against a drug manu- 
facturer pursuant to its subrogation rights set forth in the 
Swine Flu Program of 1976.  Vc have not asserted any such claim, 
although indemnity is being requested of • program participant In 
one Instance following a settlement predicated upon negligent 
administration of the vaccine.  To date, there have been no final 
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dacliloof la which th« United State* he* been held liable beeeace 
of the negligence of a drug aanufactorer. 

CoogretaBan Bntler aaked about a letter he and aeveral other 
•cpubllcan Congreaaaen delivered to the Attorney General on Februery 4, 
1981, concerning a civil rlghta propoaal* A copy of the Attorney 
Cenerel'a reapoeae of February i,   1981, la encloaed ae Attacb- 
meat B. 

lepreaantattva lutler alae requeated the atatutory authority 
for the Departeent'e declalon to cloae the Chicago office of the 
Dnlted Stataa Truateea.  Quite alaply, there waa not enough 
•oney after the leat round of budget cute to keep open end 
effectively functioning all tea offlcca aandated by atatote. 
The Chicago office waa choaen becauae both the U.S. Truatee 
and the rirat Aealatant realgned at the ease tlaa which left 
the office without appropriate adelnlatratlve offlcere.  Qulnlan 
Shea, Director of the Executive Office for U.S.  Truateea, la at 
preeent the Acting Truatee for the Chicago office. 

The legal authority for cloalng down the U.S. Truatee office 
in Chicago waa the Antl-DefIclency Act.  There alaply waa not enough 
•oney provided under the laat continuing reaolutlon to keep open 
and effectively operating the ten 0.8. Truateea offlcea aandated 
by ataCute for the pilot prograa.  An adalnlatratIve declalon waa 
•ade by the Departaent of Juatlca to cloae down one office ao that 
the other nine pilot offlcea could be kept operational and therefore 
Influencing the adslnlatatlon of the bankruptcy lawa rather than 
all ten offlcee becoalog little Bore than paper allla. 

Congreaaaen Bughea expreaaed' the view thet the Prealdent bed 
failed to coaply with 21 O.S.C. (1112, which requlrea the dealgna- 
tlon of ao official to coordinate drug policy froa the Hhlte Booee, 
and 21 O.S.C. (1117, requiring a report froa the Prealdent to he 
Congreaa prior to March 1 of each year concerning drug abuee policy 
coordination.  Becauae theae requlreaenta are under the laaedlata 
jurladlctlon of the Executive Office of the Prealdent, we will refer 
the Batter to the White Bouee for a reaponae. 

lepreaentatlve Bughea alao aaked if the Adalnletratlon would 
eupport enactaent of B.K. 4481, the Juatlce Aaalatance Act, In 
light of the adoption of Bouae floor aBeadaenta which were baaed 
on recoaaendatlona froa thla Departaent.  Although we did provide 
auggeated technlcel eaendaent* to B.t. 4481 In our letter of Roveaber 
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24. 1981, w* also indlcstad that thla Departaent waa ncvcrthalaaa 
oppoaed to H.ft. 4481 on tha aarlta.  H.R. 4481 propoaca to contlnuav 
la a aomewhat differant fora, a progran alallar to that of the Lav 
Enforcement AaalBtaoce Admlnlatration, which the Adniniatration, with 
the concurrence of the Congrese, ia phasing out.  To re-enact auch 
legislation at thla tine would be contrary to tha Adalnlatratlon'a 
efforta to return to State and local governaenti reaponalbllity for 
prograaa which can be best adalniatercd at those levela. 

CoQgressaan Hazzoll asked about aoae unanswered letters h« 
aent to the Departaent.  The letters of October 23 and Deceaber 4, 
1961. to the then Acting Coaalssioner of the Inalgratlon and 
Naturalisation Service (1&N5). Dorla Meissner. went directly to 
the I6NS and thus were not entered Into the Oepartaent'a central 
tracking ayatea for congreaalonal correapondenca.  The I&NS haa 
been gathering Inforaatlon froa ita regional offlcea In order to 
prepare responses to these letters.  Wa will follow-up to Inaura 
that Congressaan Mascoll recelvea anawera to the Icttcra as soon 
as possible.  The Deceaber 10. 1981. letter to the Attorney 
Ceneral has not been foraally responded to. although I underataad 
that ay office and Congressaan Mastoli*a ataff have had 
extensive discussions In recent weeks on the astters raised in 
that letter* In any caae. a proposed foraal reaponac ia under 
final review and should be forwsrded to Congressaan Mazsoll 
in the near future. The February 2. 1982 letter to the Attorney 
Canaral haa been anawercd. See Attachaent P. 

Congreaaaan Klndneas alluded in general teras to unanswered 
letters froa the Coaalttee on Governaent Operations to the Depart- 
aent.  In checking with cognisant staff for that Coaalttee, wa 
were unable to deteralne what correspondence the Congreaaaan 
had in Bind.  If aora apeclflc Inforaatlon can be provided, va 
will be glad to follow-up. 

Congressaan Kindneaa alao asked how aany profeaalonal. 
adalniatrative, or clerical support positions are to be trans- 
ferred froa the Departaent of Energy to the Departaent of Justice. 
Although the aaterlals provided to us by the Departaent of Energy 
thua far are not Identified by types of poaltioo, the grade struc- 
ture provided would Indicate approxiaately 229 professional and 104 
adaiaiatrative or clerical aupport positions are to be transferrad* 

Congreasaan Sawyer asked why deportable Cubans were not tsken 
to the U.S. Naval Base at Cuantsnaao Bay and placed in Cuban terri- 
tory.  There are no facilltiea for detaining Cuban natlonala at tha 
Guantanaao Bay Naval Baae.  Moreover, under the teras of the lease 
In perpetuity with Cuba, the baaa ia to be uaed for allltary purpoaea 
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ealf.  Any oollattral change In tha tcra* aay lavlta alallar action 
by tha fovarnaant of Cuba. 

I truat thla la rcaponalva to the Coaalttee'a Initial 
tnqulrla*. 

Slac«ral7, 

(Signeil) Bobert A. McConnal 

ROBERT A. NcCONNELl 
Aaalatant Attorney General 

Attachaanta 
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March 9, 1982 

The Honorable Hllllain French Smith 
Attorney General of the United States 
Department of Justice 
Washington, D. C. 20530 

Dear Mr. Attorney General: 

Pursuant to your testimony before the Committee on Tuesday, 
February 23, 1982, wherein you expressed willingness to 
answer written questions, I would appreciate your written 
responses to the attached questions. 

Sincerely yoiirs 

PETER W. RODINO, JR.  ^ 
Chairman 

PHR:dfm 
attachments 
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Written Ouestions for the Attorney General 
Re:  Department of Justice Authorization FY 1983 

1. I and other members of the House Judiciary Committee are 
heartened by the personal concern and dismay you expressed at the 
record of your department in responding to legislative requests by 
nembers of this Committee.  However, despite your personal conmitnent 
to improving the responsiveness of the Department of Justice, the 
budget recommendation for the Civil Division indicates that the 
Department will respond to 35% of Congressional legislative inquiries 
in 1982 and plans to respond to but 25% of such inquiries in 1983. 

In view of your personal commitment, do you believe some revision 
of the Department's expectations in this area are in order? Vlhat steps 
do you plan to take to assure that the Department Is more responsive 
to Congress In the future? 

2. The Department has requested $415,000 over the 1982 budget 
request to employ private counsel to defend Federal personnel who are 
involved in tort suits where the Department of Justice is precluded 
from directly representing such personnel because of a conflict of 
interests.  You stated that this $415,000 expenditure represents an 
increase over prior years. 

Has the DepartiDent not requested and received similar asx>unts 
for the program in recent years through supplemental budget requests? 
Woudl you supply the Committee with figures indicating the annual costs 
for the program since 19757 

3. You testified that the automated case tracking system for tha 
Civil Division would be capable of classifying the types of "consti- 
tutional tort* suits pending against Federal officials.  You also 
stated that there are more than 1,500 of such suits pending. 

Precisely how many "constitutional tort" suits are pending 
against Federal officials currently? How many of these require 
private counsel? when may we expect a breakdown of the types of 
suits Federal employees are facing? 

4. In response to a question from Rep. Edwards, you indicated 
that the Department's Office of Legal Policy and Office of Intelligence 
Policy were Involved in the drafting of a proposed new executive order 
on classification.  A major reason given for the new order has been 
pzobleos arising from Freedom of Information litigation. 

It la the Civil Division that defends the government in FOIA 
suits. 

a. Is the Civil Division involved in the drafting process? 
If not, why not? 
b. What specific problems have arisen in litigation that have 
caused the Administration to rethink E.O. 120657  Please 
cite specific cases wherever possible. 
c. How do the changes in the draft reflect those problems? 
d. Where in the Executive Branch did the impetus for the draft 
order come?  The Justice Department?  The White House?  The 
Intelligence community? 
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4. (continued) 
e.  As the justification for the changes Is litigation-oriented 
and the Department appears to be playing a significant role in 
the process, why has not the House Judiciary Committee been asked 
to conment or to become Involved? 

5. Please provide the Committee with more detail on the 
proposals for amendments to the espionage laws. 

Again, where has the impetus come from.  What are the problems 
leading to a conclusion that some reexaminatlon or change is necessary? 
What changes are being explored? 

6. You indicated in your testimony that you would provide the 
CoBDlttee with 'data and statistics which support lyour] statement* 
that the Department is "enforcing the civil rights statutes to the 
fullest." 

We would appreciate it if you would provide the Committee with 
that Information. 

7. Does the Administration have any plans to transfer 
responsibility for administering the Public Safety Officers Benefits 
Act from the Oepartnent of Justice to another agency? Have there 
been any discussions about such a proposal within the Department of 
Justice or between the Department of Justice and the White House 
or other agencies? 

(questions continue next page) 
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I. • The BDendaent to the Plesldent's budget contained an amonnt o< 
$35 million for the coi^struction of a pensanent detention facility. 
The Conference Committee rescinded thic amount plus an additional 
amount of $10 million. 

The Attorney General indicated in his testimony that he hoped the 
Congress would reinstate the $35 million in eonaidering the P7 19B2 
budget. 

Should the Congress insist on this deletion, is it the 
intention of the Department of Justice to revise its 
FY 1983 budget to Include this amount in the budget re- 
quest? 

Bow would the denial of the construction of such a site 
by the Appropriations Comaittee effect the operation of 

. INS7 

What other considerations have been given to utilizing an 
existing Department of Defense facility to serve as a per- 
manent detention center? 

What objections have been encountered in utilizing a Defense 
facility for this purpose? 

Should funds be granted, where would this installation be 
located? Bow long would it take to become operational? 

Hhat interim measures are contemplated to fill the Service's 
needs while construction is proceeding? 

What INS operations were affected by the $10 million decrease 
ordered by the Conference CoiBilttee? Should these funds be 
reinstated in the Fy 1982 budget? If not, will the FY 1983 
budget be revised to Include these funds? 

There is some question whether the OHB will approve a 
supplemental $12 million to off-set the 1981 pay raise, if 
this is not approved IMS will be required to absorb it in 
its budget.  Hhat effect will this have on ms operations? 

II.  From all appearances there is an acute shortage of IMS detention 
facilities.  It is understood that many of the persons detained are 
awaiting decisions on asylum claims. 

There are allegedly over 100,000 asylum claims pending with INS.  In 
1981, INS processed only 4,600 such claims asserting that this adjudi- 
cation action has a low priority vis-a-vis other adjudication activities 

This situation indicates a lack of internal coordination within the 
Service wherein the action of one activity adversely affects that of 
another. 

Please explain this adjudication decision in view of the 
.vital need for additional detention capabilities. 



ZII.  statistic* furnished with the FY 1983 budget on the Deportation 
Progran indicate that unexecuted final orders of deportation pending 
at the end of 1980 were 22,816; 1981, 23,521; 1982 estijuteT 30,400; 
and 1983 estimate, 33,200. 

What is neant by an unexecuted deportation order? Why eure 
these deportation orders twexecuted? 

Nhy is there in increase (actual and estimated) each year 
in this activity of the deportation program? 

IV. Xejilizlng that the Departaent of State normally takes the initiative 
in recomiending certain concessions from the Attorney General for aliens i 
who are In the United States and unable to return because of internal i 
tunaoil: 

Are there any plans now to confer some concessions as 
,        extended voluntary departure, authorization to work, etc. 

to Poles presently in the U.S.? To Salvadorans apprehended? 
To Nicaraguans? To Iranians belonging to minority groups? 

V.  It has been noted that 57 positions and $58 million have been added 
to the INS budget due to the transfer of certain caxe and processing 
activities for Cubans and Haitians from B.H.S. to the Departioent of 
Justice. 

Explain exactly what this transfer of funds and positions means 
in furtherance of the INS mission.  Nhat rationale was used to 
transfer this activity to IDS rather than some other section 
of the E>epartment of Justice? 

What is the Department's policy with regard to getting INS 
Involved in long term detention activities as opposed to its 
traditional role in short term detention? 

At which point will the Bureau of Prisons take responsibility 
for INS detainees? 

VI>  This Committee has always felt that an INS presence abroad was necessary 
to process properly refugees for admission to the Onited States under 
the Refugee Act of 1980.  It is noted that the budget calls for the 
elimination of 10 positions from this activity. 

In view of the continued high level of our refugee admissions 
program, 140,000 in FY 1982, and our decision to expand the 
areas from which these refugees are to come, what justification 
can be given for cutting 10 positions from this program, espe- 
cially now that a case-by-case review for all refugees has 
been instituted as a result of last year's controversy between 
State and Justice over the definition of a refugee? 

Along this same line, should the definition of a refugee as 
contained in the Refugee Act of 1980 remain as is or should 
soae thought be given to refining it to make it more specific? 
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Responses to Written Questions for the Attorney General 
Re:  Department of Justice Authorization for FY 1983 

Q. I and other nembers of the House Judiciary Coomlttee are 
heartened by the personal concern and dismay you expressed 
at the record of your department In responding to legisla- 
tive requests by members of this Committee. However, 
despite your personal commitment to improving the reponslve- 
ness of the Department of Justice, the budget recommendation 
for the Civil Division Indicates that the Department will 
respond to 35X of Congressional legislative Inquiries In 
1982 and plans to respond to but 25Z of such inquiries In 
1983. 

In view of your personal commitment, do you believe some 
revision of the Department's expectations in this area are 
in order? What steps do you plan to take to assure that 
the Department is more responsive to Congress in the future? 

A. The Civil Division's budget submission Indicates a 35X and 
2SS timely response rate for comments on proposed leglsla- 
tion for FY 1982 and FY 1983, respectively. This tioellness 
factor does not imply in any way that the Division wll'l not 
respond to requests for comments on pending legislation as 
quickly as resources permit, but does suggest that it is not 
always possible to respond within the time frames we have 
estaolished for ourselves. Within the Department and Divi- 
sion we make every effort to respond to such requests within 
the time frame requested by Congress. 

The Division's FY 1983 budget does not seek an increase in 
resources for this Congressional affairs function. These 
percentage rates therefore reflect our best estimate of the 
number of timely responses we will be able to generate within 
present resource constraints. All requests will, of course, 
be responded to. The same staff that is responsible for 
ensuring timely responses to proposed legislation Is also 
responsible for timely responses to Congressionsl inquiries 
which we believe deserve priority response initiative. While 
the number of Congressional inquiries has steadily increased 
since 1980 we have maintained an 801 timely response rate, 
which in turn has slightly decreased our capacity to main- 
tain or Increase the timely response rate to proposed legis- 
lation. 

As the FY 1983 budget submission Indicates, the Division Is 
initiating a number of efforts to increase the overall 
responsiveness to Congressional inquiries and proposed leg- 
islation. These initiatives Include development of a selec- 
tive retrieval program whereby information concerning prior 
and pending legislation may be immediately obtained from 



67 

automated word procesalng equipment resulting In a substan- 
tial savings In attorney research hours; establishment of 
a response program for non-case related Congressional In- 
quiries which partially alleviates attorney Congreslonal 
Inquiry workload; development of a Congressional response 
tracking system which decreases the number of outstanding 
responses; and enhanced capability to provide timely and 
relevant responses to Inquiries from Congress, the public 
and the White House. 

2. Q.  The Department has requested $415,000 over the 1982 budget 
request to employ private counsel to defend Federal person- 
nel who are Involved In tort suits where the Department of 
Justice Is precluded from directly representing such person- 
nel because of a conflict of Interests. You stated that 
this $415,000 expenditure represents an Increase over prior 
years. 

Has the Department not requested and received similar amounts 
for the program In recent years through supplemental budget 
requests? Would you supply the Committee with figures Indi- 
cating the annual costs for the program since 19757 

A. Historically, funds for private counsel fees have been pro- 
vided through supplemental appropriations or absorbed as 
part of the Department's general legal activities appropria- 
tion. This procedure was based on an expectation that 
Congress would enact amendments to the Federal Tort Claims 
Act which would make expenditure of these funds unnecessary. 
The Department Is continuing Its efforts to obtain an amend- 
ment to this act; however, until the amendment Is enacted 
additional funding will be required to carry out this aspect 
of the Division's litigating activity. 

The Department has paid for retention of private counsel In 
lawsuits against federal officials In their Individual 
capacities. The combined total obligations for Fiscal Years 
1977 and 1978 was $1.8 million from a supplemental; In Fiscal 
Year 1979, the amount was $400,000 obligated from our regular 
appropriation; In Fiscal Year 1980, it was $250,000 from 
regular appropriations; and In Fiscal Year 1981, it was 
$500,000 from a supplemental and $148,000 from regular appro- 
priations. It should be noted that many of the cases for 
which these sums were obligated remain open and active and 
we are continuing to pay bills against these obligations. 
In FY 1982, we anticipate obligations of approximately 
$400,000. We are exploring ways of meeting this need from 
our regular appropriation. 

3. Q.  You testified that the automated case tracking system for 
the Civil Division would be capable of classifying the types 
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of "conscltudonal tort" sulci pending agalnsC Federal offi- 
cials. You also stated chat there are more Chan 1 ,500 of 
such suits pending. 

Precisely how many "consclcutlonal core" suits are pending 
against Federal officials currently? How many of these 
require private counsel? When may we expect a breakdown of 
Che cypes of sulcs Federal employees are facing? 

A. There are 18 pending cases In which prlvace counsel have 
been retained at government expense since 1977. There are 
also 4 cases In which requests for private counsel are 
awaiting decision or Implementation. A total of 41 law 
firms have been retained. This reflects the fact that most 
cases require retention of a separate law firm for each group 
of compatible defendants whose Interests conflict with Chose 
of another defendant or group of defendants. 

Determination of Che precise number of Constitutional tort 
suits would only be possible through a manual search of the 
files of every United States Attorney's Office. Our esti- 
mate of 2200 pending cases Is based upon Input from a number 
of case tracking programs within the Department. No one 
system has the capability Co record all such cases and the 
Independent systems are not Integrated, Moreover, our esti- 
mate does not Include those cases being handled by agencies 
other than Che Deparcmenc of Justice. For example, the 
Securities and Exchange Commission Is responsible for Che 
defense of llclgatlon brought against Its employees. 

With respecc to the nature of sulcs being brought against 
federal employees, there are three general types: suits 
arising from law enforcement activities: from governmental 
activities or programs; and from personnel management. The 
cases span Che enclre range of the daily accivltles and 
duties of federal public servants and it is the rare case 
which does not, at lease in pare, seek Co Invoke Che Constl- 
cucion. Again, Che Departmental case tracking systems have 
only rudimentary information which is not capable of pro- 
ducing a report which breaks down the cases by specific type 
of conduce or allegaclon. 

Q. In response Co a quesClon from Kep. Edwards, you indicaCed 
ChaC Che Department's Office of Legal Policy and Office of 
Intelligence Policy were Involved in the drafting of a pro- 
posed new executive order on classification. A major reason 
given for the new order has been problems arising from 
Freedom of Information llclgaclon. 

Ic Is the Civil Division Chat defends the government in FOIA 
suits. 
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a. Is the Civil Division Involved In the drafting process? 
If not, why not? 

b. What specific problems have arisen In litigation that 
have caused the Administration to rethink E.O. 12065? 
Please cite specific cases wherever possible. 

c. How do the changes In the draft reflect those problems? 

d. Where In the Executive Branch did the Impetus for the 
draft order come? The Justice Department? The White 
House? The Intelligence community? 

e. As the Justification for the changes Is litigation- 
oriented and the Department appears to be playing a 
significant role in the process, why has not the House 
Judiciary Committee been asked to comment or to become 
Involved? 

The Office of Intelligence Policy is responsible for repre- 
senting the Department in the review of Executive Order 
12065 and for coordinating with other DOJ components to 
ensure that all views are taken into account. The Civil 
Division has been consulted and has commented throughout 
this process. 

The Executive Branch process has been coordinated by the 
Information Security Oversight Office of the General Services 
Administration and by the White House Staff and has not been 
solely "litigation oriented". The White House Staff decided 
to provide a draft of the proposed new order to certain 
Congressional committees for their review and comment. While 
the Department has participated in the drafting process, we 
have never been Identified as the lead agency and did not 
participate in the selection of the Committees that were 
provided an opportunity to comment on the proposed order. 
However, by letter to Congressman Glenn L. English on March 
4, 1982 the Department of Justice expressed a willingness to 
engage In Informal discussions of the order with members of 
the Government Operations Committee Subcommittee on Govern- 
ment Information and Individual Rights which had been pro- 
vided a copy by the White House. We are willing to engage 
In similar discussions with the Judiciary Committee but con- 
tinue to believe It would not be appropriate to provide 
public comments on the draft order because it Involves a 
pending Presidential decision. If the President decides to 
Issue a new executive order, the Civil Division would be 
pleased to provide an analysis of the Impact of the new 
order upon Freedom of Information Act litigation. 
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5. Q.  Please provide Che Committee with more detail on the pro- 
posals for amendments to the espionage laws. 

Again, where has the Impetus come from. What are the 
problems leading to a conclusion that some reexamlnatlon 
or change Is necessary?  What changes are being explored? 

A. As I testified before the Committee, this matter Is under 
very preliminary review, and no conclusions have been 
reached as yet. The Department, In coordination with the 
Intelligence Community, Is evaluating the need for possible 
revisions, but no Issues have been Isolated. Criminal 
statutes are being reviewed to determine whether remedial 
legislation is necessary. Beyond that, it would be premature 
to comment. 

6. Q.  You indicated in your testimony that you would provide the 
Committee with "data and statistics which support [your] 
statement" that the Department is "enforcing the civil rights 
statutes to the fullest." 

We would appreciate it if you would provide the Committee 
with that information. 

A. This Department is prosecuting nearly 240 civil rights 
actions at this time. Following is a summary for each of 
our enforcement sections of actions that have been either 
begun or actively pursued since this Administration took 
office: 

Appellate: We have filed approximately 100 briefs in the 
courts of appeals and the Supreme Court; provided legal 
counsel and research on some twenty-five civil rights matters 
and handled congressional and executive agency requests for 
comment on 160 legislative matters. 

Criminal: Forty-three new cases charging criminal vlola- 
tlons of the civil rights laws have been filed. Eleven 
previously filed cases have been brought to trial. Thirty 
-seven matters are awaiting presentation to or outcome of 
a grand jury. 

Coordination and Review: Approximately 35 actions have been 
undertaken as part of the Department's duty under Executive 
Order 12250 to coordinate the enforcement by federal agencies 
of Title VI of the Civil Rights Act of 1964, Title IX of the 
Education Amendments of 1972, section 504 of the Rehabilita- 
tion Act of 1973 and other similar nondlscrlminatlon stat- 
utes. These range from the development of a coordination 
regulation for implementing the Executive Order to review 
of more than 20 proposed civil rights enforcenenC regulations 
presented by executive agencies. 
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Federal Enforcement: Six new cases have been filed against 
public employers alleging employment discrimination on grounds 
of race or sex. Six cases we Inherited have gone to trial 
and In three others we have obtained consent decrees- 

Eight possible suits are in negotiation. Nine complaints 
that have been received are under Investigation and are 
likely to result In lawsuits. 

General Litigation: This section has three primary areas 
of responsibility -- education, housing and credit. In the 
area of education, we have negotiated consent decrees or 
obtained court-ordered relief in nine school cases and are 
currently working on six more. We have participated in 
litigation in six ongoing cases and initiated investigations 
Into discrimination In educational program offerings in three 
others. In addition, we have decided to proceed in all four 
of the cases filed at the very end of the last Administra- 
tion. In the housing area there have been active proceedings 
in 11 cases, including a new suit filed on February 4, 1981. 
With respect to credit discrimination, three cases have been 
actively pursued since January 1981. We have under review 
for possible prosecution ten education, three housing and 
four credit discrimination natters. 

Special Litigation: This section handles the litigation 
directed at the failure of state and local Institutions 
(such as prisons, nursing homes and mental institutions) to 
treat residents in a manner that does not violate their 
basic rights. Thirteen cases have been the subject of 
significant court actions, including the Department's first 
Intervention since passage In 1980 of the Civil Rights of 
Institutionalized Persons Act. In addition, we have in- 
vestigated the conditions of confinement at two state prison 
systems and fourteen publicly operated facilities. Follow- 
ing notice of our investigation one state decided to close 
an institution. 

Voting: We have participated in litlgatlve activities in 
twenty-seven cases (seven Involving anicus participation). 
Including two new actions to enforce the election law pre- 
clearance requirement of Section 5 of the Voting Rights Act 
of 1965. Under Section 5 we received between January 1, 
1981 and February 16, 1982, 40 statewide redistricting plans 
(13 state Senate, 16 state House and 11 U.S. congressional 
district plans). As of February 16, four Senate plans had 
been precleared, four objected to and five remained under 
review. Five House plans had been precleared, five objected 
to and six were under review. Three congressional plans 
were precleared, three were objected to and five were under 
review. 
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Between January 1 , 1981 and February 16, 1982 we received 
approximately 8400 election law changes for preclearance. 
Objections had been made by February 16 to two annexations, 
six redistrictings (other than statewide), four registration 
or reregistration procedures, four election methods and six 
miscellaneous changes. 

Special Counsel for Sex Discrimination Litigation:  Four 
possible lawsuits are under review.  Eleven investigations 
are pending, involving a wide range of sex discrimination 
issues. 

This summary or our civil rights enforcement activities is 
necessarily brief. However, I understand chat Assistant 
Attorney General for Civil Rights Wm. Bradford Reynolds will 
testify on April 5 before the House Judiciary Subcommittee 
on Civil and Constitutional Rights and will provide at that 
time additional details about these activities. 

Does the Administration have any plans to transfer responsi- 
bility for administering the Public Safety Officers Benefits 
Act from the Department of Justice to another agency? Have 
there been any discussions about such a proposal within the 
Department of Justice or between the Department of Justice 
and the White House or other agencies? 

The office responsible for administering the Public Safety 
Officers Benefits Act was recently transferred from the Law 
Enforcement Assistance Administration to the Office of 
Justice Assistance, Research, and Statistics. This shift 
was made necessary by the phaseout of LEAA. No other trans- 
fer is currently being contemplated pending the development 
of Administration policy regarding the extension of Justice 
System Improvement Act, the legislation which established 
OJARS and which is due to expire at the end of FY 1983. 
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la       The amendment Co the President's budget contained an 
amount of $35 million for the construction of a permanent 
detention facility. The Conference Committee rescinded 
this amount plus an additional amount of $10 million. 

The Attorney General Indicated In his testimony that he 
hoped the Congress would reinstate the $35 million in 
considering the FY 1982 budget. 

Q.  Should the Congress Insist on this deletion. Is it the 
intention of the Department of Justice to revise its 
FY 1983 budget to Include this amount in the budget re- 
quest? 

A. Yes. Funds for a permanent detention facility uill be 
requested in the 1983 l&NS budget if they are not made 
available in 1982. I&NS anticipates a continuing influx 
of aliens; a permanent detention facility with a capacity 
to house at least 2,000 aliens is necessary for the 
successful Implementation of the Administration's immi- 
gration and refugee policy. In fact, the critical 
nature of this request, due to its potential Impact on 
controlling illegal immigration, argues for its inclusion 
In the next  supplemental as an extraordinary - item. 

Q. How would the denial of the construction of such a site 
by the Appropriations Committee effect the operation of 
1NS7 

A. Currently there are six Service Processing Centers within 
I&NS which are operating at full capacity. Overcrowding 
has been experienced periodically necessitating the use 
of space available in Bureau of Prisons (BOP) facilities. 
Additional detention space is required, especially In 
view of the increased flow of illegal aliens which we 
have experienced and are expecting to see in the future. 

Lack of a permanent facility also adversely affects I&NS' 
apprehention activities. To control the Nation's borders, 
more emphasis must be placed on control of illegal border 
traffic and area control. This cannot be accomplished 
with I&NS' current detention capabilities. Furthermore, 
early funding for an immigration detention center will 
provide the possibility of early relief to current over- 
crowding in Bureau of Prisons facilities, as aliens 
detained by BOP are removed to the new center. 

Q. What other considerations have been given to utilizing 
an existing Department of Defense facility to serve as 
a permanent detention center? 

94-804 0—82- 
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A. The Departaent of Defense has suggested sooe sites for 
Che possible location of a detention facility; but has 
Informed us that none of the sites are available on • 
permanent basis. In addition. Inspection of these loca- 
tions demonstrated that none were suitable for a perma- 
nent facility. There are three sets of factors to 
consider in selecting the site for a permanent detention 
faclllty--slte adequacy, operational compatabllity and 
public/political acceptance. Assessing the adequacy of 
the site includes consideration of building size, drainage 
capabilities and proximity to highways. Determining 
the operational capability of the site Involves assessing 
Che proximity of the site to courts, schools, hospitals 
and other essential facilities. Final selection of a 
site will be based on its ability to meet these criteria 
as well as its acceptance in the community. 

Q. What objections have been encountered in uclllzlng a 
Defense facility for this purpose? 

A. The Department and I&NS have extensively explored Che 
availability and applicability of existing bases with the 
Department of Defense (DoD). In fact, the Navy facility 
at Fort Allen, Puerto Rico, Is presently being used as a 
Service Processing Center and the Krome site in Miami, 
Florida is an ex-Nike base that has been modified Co 
satisfy detention needs. All other proposed sites are 
either not suitable or not available from DoD's point 
of view. 

Q. Should funds be granted, where would Chis InscallaClon 
be located? How long would It take to become opera- 
tional? 

A. The detention facility should be centrally located Co 
accommodate I&NS' apprehension and removal activities 
not only in Che southwestern United States, but also in 
the high density areas in the Northern and Eastern 
Regions. The facility should become operational 12-18 
months after the funds are appropriated. 

Q. What interim measures are contemplated to fill the 
Service's needs while construction is proceeding? 

A. I&NS has been using Bureau of Prisons (BOP) space Co 
house Haitians and other aliens. While construction of 
a permanent I&NS facility is Caking place, the Service 
will continue to use BOP facilities to house aliens to 
Che extent possible. If additional detention capacity 
is necessary, I&NS will review all options available at 
Chat tine including the possibility of contracting for 
•pace from state and local authorities as an interim 
solution to housing aliens until a permanent facilicy 
is completed. 
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What INS operation* were affected by the $10 million 
decrease ordered by the Conference Committee? Should 
these funds be reinstated In the FY 1982 budget? If 
not, will the FY 1983 budget be revised to Include 
these funds? 

The following Is I&NS' breakdown of the $10 million cut 
Imposed by the Conference Committee on the 1982 budget 
amendment:  * 

Program Item 
Personnel 
Amount 

Inspections   Vehicle replacement 
Profiles replacement 

Border Patrol -   Personnel . 
Immediate   Travel 

Border Patrol - 
Other   Personnel 

Antl-Smuggllng..  Surveillance equipment 

Investigations..  Personnel 

Detention and 
Deportation...  Fort Allen Krome 

Allen travel 

Trial Litiga- 
tion   Personnel 

Construction and 
Engineering...  Space Improvement 

Data Systems....  Master Index Upgrade 

Communications 
Systems   Radio Systems (Loredo, 

St. Paul and Honolulu) 
Portable Sensor Equip- 

ment 
Trial and Diagnostic 

Equipment 
Maintenance 
Portable Radios 

$2,040 

2«0 

400 

78 

Records. 

Executive Direc- 
tion  

Personnel 

Personnel 

104 

 60 
S2.942 

FTE 

70 

12 

TOTAL 

Figures are expressed In thousands of dollars. 

2 
~5F 

Non- 
Personnel Total 

$     189 
350 $     539 

200 2,240 

• • • 2M 

125 125 

... 400 

2,830 
1.789 4.619 

• • • 7S 

3S0 350 

300 300 

450 

ISO 

ISO 
SO 

12S 925 

104 

60 
$7,058  $10,000 
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These funds are being requested In I&NS' supplemental 
request to the 1982 budget. This request was forwarded 
to the Department of Justice In January 1982 and la 
pending approval from the Office of Management and Budget 
(0MB). 

Q. There Is some question whether the 0MB will approve a 
supplemental $12 million to off-set the 1981 pa; raise. 
If this Is not approved INS will be required to absorb 
It In Its budget. What effect will this have on INS 
operations? 

A. The 1982 figures In the I&NS budget do not Include funds 
for the pay raise in accordance with instructions from 
the 0MB. The I&NS is waiting instruction from 0MB rela- 
tive to how much, if any, of the pay raise will be 
absorbed in 1982. Without these instructions, a proper 
assessment of its Impact on I&NS operations Is not possi- 
ble. 

II.       From all appearances there is an acute shortage of INS 
detention facilities. It is understood that many of the 
persons detained are awaiting decisions on asylum claims. 

There are allegedly over 100,000 asylum claims pending 
with INS. In 1981, INS processed only A,600 such claims 
asserting that this adjudication action has a low priori- 
ty vis-a-vis other adjudication activities. 

This situation indicates a lack of Internal coordination 
within the Service wherein the action of one activity 
adversely affects that of another. 

Q. Please explain this adjudication decision in view of 
the vital need for additional detention capabilities. 

A. All asylum applicants who are detained by I&NS are under 
either exclusion or deportation proceedings. 

I&NS operating instructions provide for the expeditious 
processing of asylum applications submitted by detained 
aliens. The request tor an advisory opinion from the 
Department of State is conspicuously noted "detained 
alien, expeditious reply requested." The Department of 
State gives priority to these requests. 

The lengthly delay in the processing of the approximately 
2,100 detained Haitian asylum applicants has been from 
Judicial challenges to I&NS asylum procedures. 

The adjudication of the asylum application is a complex 
and lengthly procedure. To shift additional resources to 
the adjudication of asylum.applications would Increase 
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adjudication backlogs and reduce service Co other appli- 
cants for benefits under immigration law. 

It should also be noted that of the 97,459 pending asylun 
claims at the end of FY 1981 approximately 30,000 were 
Cubans whose claims are In abeyance because of the pend- 
ing legislation affecting Cuban/Haitian entrants. 

The asylum procedure needs to be streamlined. Our pres- 
ent system Is simply overwhelmed by sheer volume of 
asylum claims. The Administration has proposed legisla- 
tion to do this. 

III. Statistics furnished with the FY 1983 budget on the 
Deportation Program Indicate that unexecuted final orders 
of deportation pending at the end of 1980 were 22,816; 
1981, 23,521; 1982 estimate, 30,400; and 1983 estimate, 
33,200. 

Q. What Is meant by an unexecuted deportation order? Why 
are these deportation orders unexecuted? 

A. At the end of Fiscal Year 1981, there were 23,521 unexe- 
cuted final orders of deportation. There will always be 
a number of cases In this category because of the time 
lag In verifying departure. The category contains -cases 
where the Immigration Judge or Board of Immigration 
Appeals has granted an order with an alternate order of 
voluntary departure and verification of the alien's 
departure has not been received. Unexecuted orders 
also Include those cases where the Immigration Judge 
has granted suspension of deportation and the case haa 
not been presented to Congress for final action. 

Q. Why is there an Increase (actual and estimated) each 
year in this activity of the deportation program? 

A. The number of unexecuted final orders of deportation haa 
increased each year because of the Increase in the number 
of aliens requesting deportation hearings. In addition, 
the service projects an Increase in the number of appre- 
hended Illegal aliens In FY 1983. This directly Impacts 
on the number of unexecuted final orders. 

IV. Realizing that the Department of State normally takes 
the Initiative in recommending certain concessions from 
the Attorney General for aliens who are in the United 
States and unable to return because of Internal turmoil: 

Q. Are there any plans now to confer some concessions at 
extended voluntary departure, authorization to work, 
etc. to Poles presently in the U.S.? To Salvadorans 
apprehended? To Nicaraguans? To Iranians belonging 
CO alnorlty groups? 



78 

There are no plans at present Co confer special con- 
cessions for apprehended Salvadorans and Nlcaraguans, 
although these situations are under constant review. 
Presently, applications for asylum by Nlcaraguans and 
Salvadorans are considered on a case by case basis. A 
blanket extension of voluntary departure poses signifi- 
cant problems in this area,  which must be weighed. 

Potentially, an extension of this sort would Increase 
the incentive for further illegal migration and be viewed 
as a precedent which could be put forth as a basis for 
creating further extensions for Increasing numbers of 
persons fleeing civil strife in this hemisphere. 

This situation is not comparable to previous grants of 
blanket voluntary departure because here the U.S. is the 
country of first asylum and great numbers of persons are 
Involved. It is difficult to resxime enforcement of 
departure laws after such an extension takes place. 

Polish nationals In departure status are not required to 
return to their native country until March 31 . The 
situation in Poland Is under review, and may affect this 
cut-off date. 

The Department of State has reconsidered its recommenda- 
tion on claims of asylum by Iranian minorities (Christians 
and Jews). Those Iranians whose claims have been recently 
denied on the grounds of advance recommendations by State 
will have their claims reconsidered on notion of I&NS and 
the claims will be sent back to State for reconsideration. 

It has been noted that 37 positions and $58 million have 
been added to the INS budget due to the transfer of cer- 
tain care and processing activities for Cubans and 
Haitians from H.H.S.  to the Department of Justice. 

Explain exactly what this transfer of funds and posi- 
tions means in furtherance of the INS mission. What 
rationale was used to transfer this activity to INS 
rather than some other section of the Department of 
Justice? 

By Executive Order 12341, the responsibility of adminis- 
tering Section 301(c) of the Refugee Education Assistance 
Act of 1980 (P.L. 94-422) has been placed within the 
Department of Justice. This activity provides for the 
processing, care, maintenance, security, transportation 
and initial reception and placement In the United States 
of Cuban and Haltlah entrants. Included in the $58,735 
million are funds for detention, medical services and 
care for the entrants, both within the centers and In 
the community immediately after they are resettled. 
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The rationale for transferring this activity to the DOJ 
reflects the fact that all Cubans and Haitians are techni- 
cally under the custody of the Attorney General. Because 
those In custody are held under the immigrations laws, 
responsibility was given to I&NS. 

Q. What is the Department's policy with regard to getting 
INS involved in long term detention activities as opposed 
to its traditional role in short term detention? 

A. We are currently assessing all of the detention option* 
related to the issue of alien long/short-term detention 
requirements. Based on our review, the Department will 
formulate long-tern alien detention policy. 

Q. At which point will the Bureau of Prisons take responai- 
blllty for INS detainees? 

A. The Department is still reviewing alternatives regarding 
detention options. Fending determination of a formal 
Departmental policy regarding long and short-term deten- 
tion responsibilities, a decision will be made as to 
whether BOP will take responsibility for I&NS detainees, 
and if so, at which point. 

VI.       This Committee has always felt that an INS presence 
abroad was necessary to process properly refugees for 
admission to the United States under the Refugee Act of 
1980. It is noted that the budget calls for the elimina- 
tion of 10 positions from this activity. 

Q. In view of the continued high level of our refugee 
admissions program, lAI.OOO in FY 1982, and our deci- 
sion to expand the areas from which these refugees are 
to come, what Justification can be given for cutting 10 
positions from this program, especially now that a 
case-by-case review for all refugees has been Insti- 
tuted as a result of last year's controversy between 
State and Justice over the definition of a refugee? 

A. The 10 positions for the Overseas program were initially 
cut from the 1982 base in the original House Allowance. 
These positions were not reinstated in the Welcker/ 
Holllngs amendment or conference action. 

Q. Along this same line, should the definition of a refu- 
gee as contained in the Refugee Act of 1980 remain as 
is or should some thought be given to refining it to 
make it more specific? 



60 

A. The definition of refugee, as contained In the Refugee 
Act of 1980, 18 a result of refinement of the definition 
over the many years of dealing with refugees and attend- 
ant problems. 

This definition fully meets the United States' responsi- 
bility in the international resettlement of refugees and 
is consistent with the criteria established by the Con- 
vention Relating to the Status of Refugees and a Protocol 
Relating to the Status of Stateless Persons. 

VII> '     Each year on the Floor, representatives from the South- 
west border ask whether the INS budget contains any 
funds for the construction of new fencing along the 
border or the acquisition of land for this purpose. 

Q. What funds are in the FY 1983 budget related to fencing 
on the southwest border? 

A. At this time, I&NS has no funds for new or replacement 
fencing projects for FY 1982 and FY 1983. Its main- 
tenance plan for the Southern Region, however, contains 
a minimum of $50,000 annually for the next two years for 
fence maintenance. 

VIII.     This Committee, in Its authorization bill for the past 
few years, has consistently pressed for an effective 
automated non-immigrant arrival and departure control 
system. It is noted that the Service contracted Price 
Waterhouse to make a study of the situation and recommend 
measures for resolving the problem. This study is now 
completed and certain decisions have been made regarding 
the structure of such a system. 

Q. What decisions have been made regarding the proposed 
system, how is the system going to work, and what plans 
are being made to effectuate the system? 

A. The Price Waterhouse Study Identified three options for 
developing a non-immigrant document system. The three 
range from the most basic and least expensive to the most 
complex and costly. The Service has not selected a 
specific Price-Uaterhouse option for system development 
because that approach would set design constraints on 
prospective vendors, which is contrary to the spirit of 
0MB Circular A-109. 

The I&NS will most likely implement a modified "Option B" 
of the Prlce-Waterhouse study. This alternative contains 
similar procedures to the current system, is capable of 
capturing immigrant data at the port of entry and provides 
an automated index containing name, date of birth, visa/ 
consulate number, and location, available Immediately via 
terminal at the Central Office and in field units. 
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Because it !• pare of a larger group of systeas, lt< 
capablllclea will include aquisition, acorage and re- 
trieval of information on arrivals, departures, exten- 
sions and changes within non-imolgranC status. 

At present the I&NS is planning to seek industry proposals 
for development and operation of the new system. The 
solicitation was sent to Comnerce Business Dally on 
March 9, 1982, for announcement; the contract is scheduled 
to be awarded in Hay, 1982; the system will be developed 
by the end of FY 1982 and should be fully operational 
by January 1983. Early in FY 1983 the system will be 
operated at test locations to determine its workability 
and to resolve any problems that might arise in its 
full-scale implementation. 

Q. What money is there in this budget to implement the 
system? 

A. In the FY 1982 budget amendment $730,000 was provided to 
the Service to implement the system. Because these 
funds will be sufficient to implement the system, there 
are no funds requested in FY 1983 for implementation. 
We are. however, requesting $1,752,000 in FY 1983 to 
operate and maintain the system. 

IX.    Q.  It is noted that as of February 6, 1982, there were 
1,312 vacancies in INS out of an authorized force of 
10,604. The most notable vacancies are 3A8 in the Border 
Patrol, 129 in Investigations, 179 in Deportation, 120 
in Records. 

Explain the reason for over a 12X vacancy rate in the 
Service. 

What concrete hiring plans are there to fill I&NS 
vacancies? 

A. Initially faced with a large reduction in the authorized 
force and a reduction in funds to fill existing vacan- 
cies, the I&NS implemented a hiring freeze in many 
decision units. This resulted in an increase in the I&NS 
vacancy rate in early 1982. 

An Increase of 1 ,073 positions and $65 million were added 
to the I&NS In its FY 1982 budget amendment. The true 
availability of those positions, however, was somewhat 
uncertain because the government was operating under a 
continuing resolution. When the Service was Initially 
granted these positions they were somewhat hesitant to 
rush out and fill them, pending the passage of an actual 
budget. 
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In view of these additional poaltlons, the vacancy rate 
of 12 percent that Is cited Is quite biased. If an 
adjustment Is made for the nunber of positions added by 
the amendnent In the programs specifically Identified 
In the question, the vacancy rate drops to 3.7 percent; 
adjusting the vacancy rate Servlcewlde for the amendment 
drops the overall vacancy rate to 2.5 percent. These 
figures are both more accurate and more reasonable than 
the 12 percent rate previously cited. 

The Acting Deputy Commissioner lifted the total hiring 
freeze on February 16, 1982, affecting the Inspections, 
Adjudications, Investigations, and Status Verification 
decision units. As a result, the Central Office and 
the regions may now fill vacancies In all decision units 
In both the "Permanent" (PMFA) and "Other" categories 
subject only to the availability of funds and FTE/work- 
years. The I&NS expects hiring/placement activity to 
commence shortly within these restrictions. The I&NS 
Intends to fully staff Its vacant positions to the 1982 
level by the end of the fiscal year. 
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CXTIt  U61TS  EarOKCEMEIIT   IR  TBE   lEACAll  UMIIISTRATIOBs 
THE   FIRST   TEAt  la   lEVXEH 

Z aa pleased   and  heaerad   to  hava  been  lavlted  hara 

todaj to apeak ta aaeb an angaat aad raapected body of legal 

taleat.     Aa  one who  greif  op  la tbta  eoaaunlty,  X ha*e   alwaya 

bad  Botblag   bat   tba  hlgbest   adatratloa  for  betb  tbe  beocb aad 

bar  of   tbla  State.     For  tbat  reaaoa, and  alie  pcrbapa  becanae 

Z kaov  ao  aaay   of  yoa  peraonally,  tbe   opportonlty   to  abare 

vltb yoa  aoae  critically  lapertaat   eb«er*etleas   ragardlag  ay 

area   of  raapoadblll ty  la tbla  Adalalitratloa,  la   especially 

valeaaa. 

Aa   are aoat  of   yoa,  Z  aa,  of   coaraa,  a  lawyer,  aad   tbera- 

fora, aot  aurprlalagly,  I  flad  ayaelf  all-tao-oftea  afflicted  by 

vbat aay  be   for acabera   of   oar  profeaaloa,  a  tradltloaal 

laablllty  to  diTorca  aay  laaae   froa  Sapreae  Coart  dedaloaa 

daallag  vltb  tbat   laaae.     Clvea  tbat  pradlllctloa,  I  aa 

yartlcalarly  fortaaata la ay  praaeat posltlea,  for tbe 

principal   battlefield la tbe  eaaaa  for racial  equality  baa 

been  tba  Doited  ttataa  Sapreae  Court. 

I^t ae  reflect vltb yoa briefly apoa tbe aTolntlea la 

the  Sapreae  Court  of  tbe  fundaaental  principle   of  racial 

•quality.     X  do  tbla  not   only  aa  a  result   of   tbe   lavyer'a 

aatnral tendency  to  build bla  ease on  legal  prccedenta, but 

alao  aa  a aoberlag   raaladar tbat  tboaa vbo  Igaete blatory  are 

fraqnaatly condaaned  to  repeat  It. 
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Ovat  BS ymtzt  ago,   Jnitle*  John  Barlan,   tba  Eldar, 

aald  thla  In  dliaant  In  Plaaaay  T.  Farguaon.   163 U.S.   3)7, 

5S9  (1896)   (Barlan,  J. ,  dlaaantlng):     'Our   conititutlon  la 

color-blind,  and  natthar  knowa  nor  tolarataa  elaiaea  anong 

cltliana.   •   .   .     Tha  law  ragarda  aan  aa  Ban,  and   takaa   no 

account   of hla  aurroundlnga  or   of  hla  color.'    Tha  raat   of  tha 

Juaticaa  dlaagraad with  Juatlca  Barlan'a  vlaw  of   tha  Teurtaanth 

Aaandaant,  concluding  that  'In  tha  natura   of  thlnga   It   could 

not  hava  baan  Intandad   to  aboil ah dlatlncttona  baaad  oa 

color   .   .   .   .'     l_d.  at   S44.     Tbua,  tha   Supraaa  Court   rolad 

that Mr.  Plaaaay,  who waa  ooe-alghth black,  could  ba  axclodad 

by law   froa tha  railroad   car  raaarvad  azclualvaly   for  whltaa. 

Zn   ao   ruling,  the  Court  wova   Into   tba   fabric   of  our  latlon's 

htatory  tha  ahaaaful aaparata-but-aqnal  doetrlna. 

Taara  latar,  in  1944,   Juatlca Murphy  wrota  in  Koranatau 

T.   Pnltad   Stataa.   323 U.S.   214,   242  (1944)s     'ladal 

dlacrlalnatlon  In anj  fora and  In  any  dagraa haa  so Jnatlflabla 

part iihatavar la onr  daaocratle way of  Ufa.    It la  .   .   . 

attarly ravoltlng  aaong   a  fraa  paopla who  hava  aabraead   tha 

prlnclplaa  aat   forth  In tha  Conatltntlon  of  tha  Dnltad  Stataa.* 

Thoaa worda, raaarkably, wara alao wrlttan in dlaaaat,  tha 

•ajorlty rollng that  tha Covaraaant  la conatltotlonally 

authorliad  to axclnda  Dnltad  Stataa  cltltana  of  Japanaaa 

aneaatry  froa certain araaa  In California. 
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Tha prloetpl*  ao  feretfnlly artlcalatad hj Juttleaa 

larlan and  Murphjr,  howavar,  nlttaataly   pravallad, aod In 

Brovn  T>   Board   of   Education.   347  O.S.   4B3   (19S4),   tha   Suprana 

Court  finally ovarrulad  Plaaaay  v.  Farguaon.  holding that 

aaparata  aducatlonal  faellltlaa  ara  loharantly vnaqual. 

Although  It  was  ovarrullng  aora  than half  a  cantury of  Bupraaa 

Court Jurlaprudaoca,   tha  court  acknowladgad with aloquaat 

alapllclty  tha   prlaacy  of  tha  eonatltutloaal  right  at  laauat 

*At   ataka.'aald   a  unanlaoua  court,   *la  tha  paraonal   tntaraat 

of  tha  plalntlffa  in  adalaalon  to public  achoola  ...  on a 

Iracially]   nondlacrlalnatory  baala.'     grown  ».   ioard  of   tdueatlon, 

349  0.8.   294,   300  (1954). 

Tha  Brown  daclalon  apurrad  a Judicial   and   laglalatlva 

qaaat   to  condaan  racial   diacrlaination,  both  public  and 

prlvata,  la Tlrtoally avary  aapaet  of  Aaarlcan Ufa.     Tha 

coorta  hatra,  alnca  Brown,  coaalatantly  danounead   diatinctloaa 

haaad   on  raca  aa  balng  by  thalr vary  natora,  la  Chiaf   Juattea 

Stona'a  worda,   'odioua   to a   fraa   paopla whoaa  Inatltntloaa 

ara  foundad  upon  tha  doetrlaa  of   aqnality.*     LoTlng v. 

TirglBla.   38B V.S.   1,  11  (1966), quoting  Blrabayaahi  •.   Unltad 

Stataa,   320 D.8.   81,  100 (1943). 

Congraaa  haa  likawlaa aada elaar Ita  abhorranca  of 

racial  dlaerlaioatioa, anactiag  ialtially  tha CITII  Bighta 

Acta  of  1957, alaad at aaauring  aqual  votlag rights — and, 

iacldantly, aatabllshlag vlthia tha  Bcpartaant  of  Juatica aa 

Aaaiatant  Attornay  Caaaral  (or  Civil  Bighta.     rollewiag that 
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•DaetBtnt,  th«ra caa* a ataady flew ef aatloDal  civil  rlghta 

laglalatloai     Tha  CITII  Vlghta  Act   of  1960  (voting);   tha 

Oaolbua ClTll   Klghta Act   of  196*  (public  accoBaodatlon,   achool 

daaagregatlon,   fadaral   prograai,  aaployacnt, ate.);   tba  Toting 

Klgbta Act   of  1965;   and  tha  Civil   Klghta Act   of   1968  (fair 

booalng)  —  to naaa   bat  a  faw of  tha  allcatonaa  In  thla  araa. 

And  thla  activity  by  Congraaa  baa  contlnuad  through   tha 

currant  aaaaloo whara  axtanaloa  ef tba Toting Klghta Act la 

now balng  dabatad* 

Each   of   theaa  Important  placaa  of  laglalatlon aaalgnad 

anforcaaent   ratponalbllltlaa   to  the  Attornay  Cancral  --  who 

la  turn delcgatad   then  to   tha  Civil   Klghta  Dlvlalon.     Tbua, 

ever  tba  yaara,  tba  Dlvlalon baa  Inltlatad  hundrada   of 

anforcaaant  actlona  and  baa  participated  In aoaa  ef   tba 

tboaaaada  ef claaa-actlona brought  by  private  dtlaana.     It 

traditionally baa baan — and aoat aaauradly will continue  to 

ba ~ en tha   cutting  edge   ef  the  govarnaant'a  involvaaant  in 

tka effort   to  ellalnate  dlaerlalnatlon  through  federal   court 

liclgatlea. 

The  queatlea being  aaked,  however,  la  exactly what 

that eeaaltaant aeaaa.    «a are hearing with incraaalng vocal 

Intanaity  that thla Adalalatratlon la Inaanaltlva to  civil 

rlfbta, haa abandoned active enforeeaent  of  the  civil  rlghta 

Xa«s»  and aaeba  to dlaaaatle or aado  the  progreaa ef  peat 

4acadea.    The reaponaa  ef  'let  to' ~ which coaea at  every 

eecaaleo frea the Prealdent,  the Attorney  General, and aa — 

la  dtaalaaed by ear  detractera, and, raaarfcably, by aany la 

tba aadla, aa little aore  than aapty rbatorlc. 
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Bathar than laava tht dcbata In tha hlfhlj chargad 

•taoaphara of anotlonal aecoaatloaa and dtnlala, lat aa ahara 

with yoa today In dlapaaalenata tarma what thla Adalntittatlon 

la aaaklng to accoapllah In tha CITII rlghta area, and hov «a 

art golnf about doing It. 

X Btart vlth a glvan:  alnca I9S4 onr latlon haa 

progreaaad In thla vital araa hoth attltadlnally and 

atatlatlcally.  Oar national eonaclouanaaa haa baen ralaad, 

and tha profonnd Injnatlea of dlacrlalnatlon on tha batla of 

laautabla and Irralavant paraooal eharactarlatlea, aneh aa 

color, la broadly racogolted and condcanad.  Aa a contaqoenea, 

racial and othar ataraotjplng la declining, and aoat paopla 

ao* accept tha legal and aoral laperatlTe to treat Indlvldnala 

aqoally, ragardlaaa of race, color aaz or national origin. 

Obvlonaly, and aadly, there are azeeptlona, and anforeaaaat 

action la atlll required.  But It la aoet laportant, in ay Tlaw, 

to appreciate that aveh clrcaaatancae ara tha aseaptlon and 

ao longer the Tola. 

That aa ara continuing In thla Adalnlatratlon to deal 

vlth tha azeeptlona ~ and to deal vlth thea aa vlgoroualy 

• ad ancoaproalalogly aa prior adalnlatratlona ~ la aaply 

deaonitratad by our anforeaaaat record. Lat aa Joat tick off 

• fav facta that never aeeaa to get reported by thoaa vho day- 

In and day-oat cover thla aoat topical aabjecti 



1. Stae* January 29, 1981, tba Civil tlghta Dlvlalon 

haa filad 43 aaw eaaaa eharglng crlalnal vlolatloaa of 

tha civil rlghta lava and haa conduetad trtala In 11 

ethar caaaa that wara pravloual; oodar Indletaiant. 

Tha eaaaa ranga froa vaoten racial aurdara, to alatraataant 

of prlaonara and arraataaa, te Involuntarj aarvltnda. 

Tbla laval of activity axcaada tha 'track racord* of 

prior adalnlatratlona. 

2. In addition. In tha paat yaar wa hava filed 6 new 

•aployaant eaaaa agalnat public aaployera alleging dla- 

crlalnatlon on grounda of raca or aas.  During tha 

• aaa period, 6 caiaa we Inherited have been litigated, 

and la 3 othera, *a have obtained eonaent decreea.  I 

have alao aothorlaad S nev anlta of eaployaeat dlacrlalnetlen 

which are preaantly being negotiated, and there are 9 

ether eoaplelnta we have received that are under 

loveatlgatlon and are likely to reanlt In lawaulta. 

3. Our anforeaaent activity alao Inelndaa the 

Toting Ilghte Act, where the level of ectlvlty In the 

Blvlalon over the paat year far azeceda pravloua 

yeara.  glnce the change of adalnlatratlona, wa have 

reviewed aore then 8400 electoral ehaogea to deteralne 

whether they are In eoapllanca with the Act, Hhtla 

Boat of theee have been approved, there are aoac that 

have Bot,  railing Into thla latter category are tha 

• tat* laglalatlva and/or congraaalonal radlatrletlng plena 

94-804 O- 
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• ubaittsd   to   th*  Attornay  Cintral  for approval  by  tha 

Stataa   of  Tazaa,  Rortb  Carolina,  Caorgla,  Tirglaia and 

Soutb Carolina.     An  objactlon waa  alao  antarad   to  tba 

law Tork City counellaanle radlatrletlng plan.    In 

addition,  wa  ba*a  partlelpatad   Is  litigation  In  27 

court  caaaa  aecklng to aaaura alnorlty Totlng rlghta. 

A,     la  tha  araa  of   achool  daaagragatton,  onr  activity 

haa  baan  no   laaa  lapraaalva.     Vhan  tha  Adalnlatratlon 

ehangad  on  January  20,   1981,  tha  Dlvlalon had   ovar  400 

achool   dlatrleta   nndar  raaadlal  court  ordara  and  a   larga 

dockat  of   additional   caaca,   aoaa   of  vhlch  had   baan 

fllad aftat tha  alaetlon but bofora tha na« Adalnlatratlon 

took  efflca.     In  tha  paat yaar,  wa  hava  nagotlatad 

eonaant  dacraaa or ebtalnad eourt-ordarad rallaf ta t 

achool caaaa,  and wa ara  enrrantly working  en 6 aora. 

Vc  hava  participated  la  litigation In  6 ongoing  caaaa, 

and  hava   Initiated   Inveatlgatlona   Into  dlacrlalnatlon 

In adacatlonal-prograa-offarlnga In 3  othera.     In addition, 

we have decided  to proceed  In all 4 of  the  caaaa  filed 

at the  very and  of the  laat Adalnlatratlon.    We have 

alao  aettled  the  atatewlde  higher aducatlea eaae  ta 

Loulalaaa, and participated In the  blllngnal  education 

caae  la Texaa.     Our   largcat  caaa  involvaa   the  City  of 

Chicago Which will,  X believe,  prove  to  be  the flrat  vrbaa 

voluntary deaegregatlon reaedy ~ and will,  I predict, 

reault  in  a   greater  degree  of dcaagregatln   of  the  Chicago 

achool aytea than could have  been accoapllahed aader e 

•andatery bnelag plaa. 
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S.  On* ethar araa of activity la oottwerthy.  la 

1980, CoBgraaa paaaad tha Civil tlghta of Inatltn- 

tlooallsad ?araona Act, under which tha Atternej Central' 

vaa glvan authority to bring lawiulta againtt atata and 

local Inatltntlona (auch aa prlaona, noralng heaaa and 

•aatal Inatltutloaa) vhlch fallad to traat raaldenta la 

a eonatltotional aannar.  In tha paat year, we ba*a 

laltlatad 16 lavcatlgatlona of allegedly agregtena 

eondltlona la auch Inatltntlona, and Jnat laat vaak 

one atata decided to cloac a clearly anb-par Inatltntlon 

following onr Initial tnveatlgatlon. 

Thla doaa not ashaoat tha Hat of InitialIvea «* have 

•adartakan to anforca tha civil rlghta lava.  >ut It doaa 

nndaraeoro ~ en tha baala of clear. Irrefutable facta — 

that tha eoaaltnent of thla Adalnlatratlon to atrong and 

vlgoreoa enforceaent of the aany federal atatotaa andar ay 

raaponalbillty la not — aa our datractora Inalat ~ aapty 

rhetoric.  Ve rcaaln dedicated to continuing the battle being 

waged agalnat dlacrlalnatlon baaed on race, and our aetloaa 

daaenatrata tha depth and alncarlty of that coaaltaant. 

Vhy, then, do «a find ouraalvea aabrollad In eontroveray 

• var tba pollela* thet have baea adopted by thla Adalnlatratlea 

ta tha civil rlghta areaT The anawar, I believe, eentere on 

a fondaaental difference of opinion over certain of the approachai 

that have been taken to ranedylng paat dlaerlalnatloa. 
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Thar* la, I aubBlt, general onanlalty among aoit 

Aacrleana with regard to the 'and' that we all arc etrlvlng 

to aehlav*.  After a ahaacful hlatorj of Ignoring the Injuitlee 

of racial dlaerlalnatloa ~ a htatory Barked by aneh Supreac 

Court declatone a* Pleeiey T. Pergmon and Koreaatau •. 

Pelted Statea -- a eonacnaua developed after Brovn ». Board 

of Education, both In Congrce* and In the country a* a whole, 

that racial dlacrlalnatlon la wrong and ahould not be tolerated 

In asy fora. 

My concern — end that of thla Adainlatratlen — la 

that certain reaedlea that have been developed In the paat 

decade are threetcnlng to dilute thla eaaentlal eonienaui. 

Moat Aaerleana, I think, now aupport the Idea that each 

IndlTldual ahould be Judged on hla or her aerlta, regardlea* 

of race.  However, race-coneclou* reaedlea which require 

preferential treataent for alnorltlea, or which Intrude 

anneceaaarlly on the legltlaate functlona of local govcrnaenta, 

are aot widely aupported.  Indeed, In aany Inatance* auch 

reaedlea have • dcvlalve effect which tenda to nnderalae 

popolat aupport for the baatc coaaltaeat to racial equality. 

Conaequeatly, thla Adainlatratlen haa dared to reezaalne 

aeaa of the relief that haa eeae to be 'accepted practice' In 

the civil rlghta eeaaunlty.  While we ahara fully the dealred 

'•od', we are queatlonlng -- and, I aubalt, for good reeaon — 

•eaa of the 'aeana' that have been eapleyed In the paat to 

gat there*  It la thla Inquiry that haa brought forth • 
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round  of   crltlelB*  and   l«d  In  ooac   loitanecs   to  dltparaglng, 

•ad  wholly  unjuatlflad, raaarka  about  our   lack of coaaltncnt  to 

civil   rtghta  •nforaacnt. 

Lot •«  undertake  to   atatc  the  caa*  for  the  dcfenaa. 

It  la  not  all  rcnedlal  technlquea  In  the   civil   right*  area 

that  wa  aeek   to   laprove  upon;  aoat  arc  both  aenalblc  and 

affective,  and  we  have  no   dealre  to  taapcr  with  thea.     Our 

focua  haa  been,   loatead,   prlaarllj on  two fora*   of   relief 

that  we,  and  aany  Aaerlcana,  find  objactlooablet   1)  aandatory 

bualng,   and   2)  racial   quota*.     In  both  eaaea,   we   are  talking 

•bout  relief   that  waa   adopted   alaoit  a  decade   ago  without 

• ny aaperlcal   avldanee  to   auggcat  a  likelihood  of   aucceaa. 

Hlth  reapect   to  aaodatory  bualng.  It  flrat   appeared aa 

• paralaalble  reaedy  In achool  caaea  In  the   Supreae  Court** 

1971   declalon  In   Svann  v.   Charlotte-Mecklenburg   Boerd   of 

Education,   402 U.S.   1   (1971).     The  Court   there  held,  largely  In 

rallanca  on   untried  and  untaated  prediction*   of   oodal  adentlat*, 

that daaegregatlon decree* aay order raca-eonaclou*  *tudent 

•••Igoaent   aeheaea   that   aaploy  aandatory  bualng,  alteration  of 

• onaa, and  other aathoda  to  obtain racial  balaaca  In schoola. 

Judged tan yaara  later  agalnat  the teat  of tlac. It  1*  clear 

that  the  asperlaeot with aandatory  bualng   aa  a  reaedy  for  da 

Jure, or  •tata-anforeed, aagregatlon ha* not  fared well.    Pew 

laau«a have  generated  a* auch  public  tuaolt  and  angulah aa 

ceart-erdarad  bualng, and there  la  coapelllng evidence  that 

aandatory  tranaportatlon of  atudenta haa  failed  to  aecoapllah 

the  reaedlal   goal  that   Brown  and   Bwano  anticipated, neaely. 
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an •ducatlooal CDTlronnent that would provide an aqual 

opportunity for every achool child, Irrcepectlve of race, 

to reallic hla or her achleveBent potential In accordance with 

Induitry and talent.  Ae Attorney General Hllllaa French Salth 

ebacrrad In hla addreae lait year to the Aaerlcan law Inatltutei 

'The reaulta of atudlea alaed at deteralnlng 

the beneflta of bualng to educational 

achievement are at beat alxed.  Soae atudlaa 

have found negative effecta on achleveaent. 

Other atudlea Indicate that bualng doec not 

have poiltlve effecta on achleveaent and 

that other conalderatlona are acre likely 

to produce Blgnlflcant poaltlve Influancaa* 

In addition. In aany eoaaunltlaa where 

eourta have iapleaented bualng plena, 

reeegregatlon haa occurred.  In aoaa 

Inttancea apwardly aoblle whitaa and 

blacka have aerely choaea to leave the 

•rban •nvlronaaat.  In ether Inatancea, 

• eoDcarn for the quality of the acboola 

their children attend haa eauaed parent* 

to BOT* beyond the reach of bualng 

erdara.  Other parent* have ehoaen to 

•nroll their children In private achool* 

that they eonalder better able to provide 
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•  quality  aducatloB.     The  4ci*rttoB  of 

our   eltlaa*   aehool  ajatcm hat   aoaatlaaa 

• Italnatad   aoj  ehaoea  of   achtevlns   racial 

balanca  cvtn if latra-elty bualng >ar« 

erdarad.* 

Th«  flight  froa  arbaa public   achoola   baa   arodad   tha 

tax  baaa  of aanj  eltlaa,   «hlch baa  In  tara eoatrlbatad  to  tha 

growing   Inabllltj  of  aany   aehool ayataaa  to  provlda  hlgh- 

qnallty adueatlon  to  tbalr  atudCBta--iihetbar black of  «hlta. 

Slallarly, tha loaa of  parantal  aopport and  InvolTcaant haa 

robbad  mtaj public  aehool  ayataaa   of  a  critical   eoaponaat  of 

auccaaaful  educational  prograaa.     Vban  ooa  adda   to   thaaa 

xaalltlaa  tha   growing  aaplrleal   eTldcnca  that  racially  balanead 

public  achoola   ha*a  fallad  to  laprore   tha  aducatlonal 

achlevaaaat  of tha atudanta, tha  eaaa  for aandatery bualag 

eollapaaa. 

Oar azaalnatloB of  racial  quetaa aa a raaedy for 

aaployaaat  dlaerlalBatlea haa baan ao aore eBcooraglBg.     Burlag 

tha  1960'a, alaorltlaa aada  algnlfleant aducatlonal  and 

aeoaoalc atrldaa  la tha  labor forea  nndar tha  atatutory and 

daelalonal   law outlawing  dlacrlalnatloa and  granting  'aaka 

whola* rallaf  to individual  wlctlaa who could ahow actual 

Injury at tha handa  of  a dlaerlalnatory aapleyara ^/    That 

1/   8aa  T.   Sowtll,   AfftraatlTa  Aetlen  Uteomldtrad   (1975);  T. 
Toweir,   Knovledge   and   Dtclalon   2S9-S9.   >S5-56   (1980)8   *• 
Fraaaani   Bltck   Econoale   Prograaa   Slnca   196*.  Tha   Public 
Xntaraat   52  (1976);   Statcaeot   of  Morrla  Abraaa  baforo  Batch 
•ubeoaalttaa oa Conatltutlonal  tlghta,  at  9 (May  4,  1981). 
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••ck  • raa*4ial  approach «aa  fallj contaaplatad   hj  CengTxi vhaa 

it paaaad Tttla Til of tha Civil  Ugbta Act  of Itt* la elaar 

(roa keth tha  langaaga  aad  laglalatlva hlatory of  tha Act. 

Thma.  tha   lata  taaater  Bubart  BaBphTar, a   laadlag  advocata  of 

aodal   aqnlty  and  racial   aqsallty, aad  tha  foraaoat  propoaant 

of   tha  1964  ClTll  Ughta Act.  dacrlad tha   Idaa  that  Tltla  Til 

would  eoaataoanca  racial  qnotaa,  raaarklDgi     *It   la  clalaad 

that  tha  bill would  raqalra  racial quotai   for  all hiring,   whan 

la fact   it prOTldaa   that  raea  ahould  aot  ba  aaad  for aaklBg 

paraoaaal   dadaloaa.*    110  Cong.   lae.  «SS3  (1964).     In   Ilka 

•aaaar,  raaarka  by ethar  proponaota  of   the   Icglalatlon  eoaflraad 

tha  fact  that  Tltla  Til «aa  lataadad  to  aatabllah  a   prlaelpla 

of  'eolorbllndnaaa  la aaployaeat.*     Id.  at  6564.     Aad,  la 

KcBoaald  ».   Santa  Fa  Trail  Tranaportatlon  Co..  422 U.S.   27J 

(1976),   tha  lopraaa  Court  Interpratad   Tltla  TII  to  prohibit 

racial   dlacrlaloatloa  agalaat  whlta  aaployeci  upon  tha  aaaa 

•taadarda  aa would ba applleabla wara thay aoowhltoa. 

Roathalaaa, lapatlaaea  with tha  prograaa la tha  1960'a 

•f Bleerltlaa*  afforta  to  aehlava  atatlatleal  parity with 

whltaa la tha aaployaaat flald,  gava rlaa la tha  1970*a 

to tha aaa of  racial  foranlaa,  aueh aa hiring  goala  and 

(Isad qnotaa,  daalgnad to affaetuata a  cartaln  balanca  aaoag 

tha  raeaa  la  tha work  placa;   and  the  concept  of   race-conaclo«a 

'afflraatl*a action* waa bora.     Thla aaw concept  of  'afflraatlva 

• etloa*  dlaeardad  tha aotloa that a prafarenea  la paralcaabla 

•alj whaa aacaaaary to placa aa Individual  vletla of  provaa 

racial  dlacrlalaatloa la a poaltloa that ha or aha would 
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%••• attained but for tka dlacrlalnatlon.    taCbar,  pTopoaaota 

of thla Tlav aooght  tfca  granting  of  prafarancaa not  alaply 

to  IndlTlduala   vbo  had   In  fact  baan  Injurad,  bat   to  an antlra 

group   of  IndlTldoala,   baiad  onlj on  thalr raca.     It  aattarad 

not   that   thoaa who  banaflttad  had   narar  baan wrongad   by  tha 

••pleyar, or that  tha  prafarantlal  traatnent  affordad to 

than waa  at  tha  ampanaa  of  other  anployaaa  who aera  thanfalvaa 

Innoeant  of any dlaerlnlnatloa or  othar «Tongdolng« 

Hhao va undartook  to  azanlna aora earafolly tha  prograaa 

•ada by alnorltlaa  ondar tha nav raglaa  of racial quotaa, tha 

raaolta wara dlaappolatlng.    Vhlla  tha  battar aducatad  and 

aora  affluent  blaeke aada aodeat  galne,  the  vaet aajorlty 

of working  daaa blaeka eootlnnad  to  be  largely  unaaelated. 

In  feet,  tha  aovaaent   of  large  nuabara   of alnorltlae  Into  tha 

workforce in the 1960'a mder the  traditional  concept of 

'afflraatlTe action* aabodled la Title Til of the  1964 Act 

waa  In aoat Job eatagorlae aore lapreealva  than vaa  the  caaa 

•nder the qaota ayateae  of tha 1970'B.    Attorney Ceoeral 

Salth auaaarlaad  the  likely eaplenetlon In the  following 

teraa in hla ALI addraeat 

"Vhlla well  Intended,  qnotaa  Invariably 

have the  practical  affect  of  piecing 

Inflexible  reetrelnta on tha oppor* 

tttnltlea  afforded one raca In an effort 

to reaedy peat dlaerlalnatlon agalnat 

another.     They atlgaatlaa the  beneflelarlaa. 
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••rat •(  all, aatcr • «»eta ayataa,  f4»j'm 

•lalaas aay kacoaa  taaarrow'a aazlBsa.' 

la  faraalatlac  rellcica  la  tka  area*  of   puhlte  ackael 

4aaafra(atloa aa4  a^sal   aaplojaaat  aprortaalty,  tbla  AJBlalatrattea 

kaa  rafaaad  ta  elaaa Ita ayaa  ta  thaaa •zparlaaeaa af   tka 

faat 4aca4a.     *Tka  Ufa   af  tka  lav,* OXlvar Vaadcll lolaaa 

•••a aal4   'kaa aot  kaaa logic. It kaa kaaa asparlaaea.' Th« 

Coaaoa  Law.     Illaf  allaglaaea  ta axpcrlaaata  tkat  kava aot 

vltkatoo4  tka  taat  af   asparlaaea  ebrloailj aakaa  littla 

It   la  for  tkla  raaaoa  that va   ka«a   akaadoaad  aaadatory 

kaalag aad  racial footaa  aa  raaadlal  davlaaa la tka araa  af 

•Ivll   rlgkta.     IB tkalr ataad,  «a  ara pnraalag  raltaf  tkat 

kolda  oat aora   proalaa  la tka  loag raa tor prevldtng aahaacai 

adocatloa  ta  alacrity   atndaata  la  a daaagragatad  aavlroaaaat, 

• ad  far krlaglag   largar anabara  of alaorltlaa late tka vorkforca. 

la  tkla ceaaactlea,  contrary  to aoaa  of   tka aora 

•rltlcal  coaatata,  wa ara aot  agalaat  daaagragatloa.    Aay 

•tadaat daalrlag to  attaod  a pubic  ackool «ltk atodaata of 

tko  oppoalta raea akoald ba afferdad tka  opportnnlty to do ao, 

•ad va vlll  coatlasa  to farrlt oat  aad   raaova   aay artificial 

barrlara  lapoaad  by atataa or aootelpalltlaa daalgaad to 

iafaat  tkat  raault.     But,  at  tka  aaaa  tlaa, va vll>  aot daprlva 

atadaata   of  tka  algalflcaat   baaaflta  of attaadtag ackool la 

tkalr ova aalgbborkeoda  by  taalatlag  on a aandatory, raea- 

toaaeloua  trantportattoa raaady tkat baa  proToa laaffactlva 

• ad balda  out  littla  proalaa  for an aakaacad  adacatloaal   asparlaaea. 
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tlBllarly,  l«t ••  itata In raspont*  to  our dtttaetera 

that  thla AdalBlitratloa la not  afalnat  'afflrmatlva action* 

la Ita  traditional  aanaa.    Ha full; agraa that aaployara 

ahould  taka  afflraaclva  atapa  ~  going  bayond  aara   paaalva 

aendtacrlalnatlon ~ to anaura that all barrlara   to aaplojaant 

and  advaacaaant   of alnorltlaa  ara   paraanantly raaovad,  ao 

that applleanta and  aaplojaaa of  all racaa ara abla  to attain 

tha   laval   of  achlavaaant  warrantad  by  thalr  Induatry and  talant. 

To   thla  and,  «a  will  Inalat  aa  an alaaant  of   rallaf  for 

dlaerlalnatory aaployaant   practleaa  that   tha  aaployar   aabark 

•n an afflraatlTa   raerultaaat  prograa  to   bring  Ineraaaad 

nnabara   of  qnallflad  alnorltlaa  Into  tha   pool   of   applleanta 

allglbla  for  hlra  on  nondlaerlalnatorjr  baala.     But  «a will 

aet talarata  prafarantlal aalaetlona that  favor  laaa qnallflad 

•aployaaa ovar thoaa who  ara battar quallflad aolaly en tha 

baala   of a  paraon'a aaabarahlp  In a  particular  racial   group* 

Vara va  to   act  otharwtaa,  wa  would  ba  opan  to   tha  eharga  that 

wa hava   aonght   to  raaady dtaerlalnatlon with  dlaerlalaatlon. 

Thla,  tha  Dapartaant of Juatlea will not do. 

In  ao atatlng,  lat aa ra-aaphaalaa la cloalng that  thla 

Adalnlatratlon la  Indaad working toward  tha aaaa oltlaata 

'and* that la aharad by all Anarleana, both black and 

white alike — I.e..  tha objaetlva  of   racial  equality  that 
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•hapad th* thinking of Juatleas Barl«n and Murphy and that 

•arvad a* tha cantarplaea of tha unanlnou* declalon In 

Brown.  It la our flra bellaf that adhcranca to tha color- 

blind Idaal of oqoal opportunity for all — tha Idaal that 

guldad tha franara of tha Conatltutlen and the draftara of 

clTll tight* laglalatlon In thl* country •>— la aaaentlal to 

to praterrlng tha national cooacnaua condealng diaerlalnatlon 

In our achoola and In tha workplaca, and holds the graataat 

proalaa of rcallalng tha proclaaatlon In tha Declaration of 

Xndapandanea of equality for all Aaerlcaaa. 

That la the teaching of the first year of civil rlghta 

• nforceaent In the Xeagen Adalnletratlon — aa aeaaurad by 

both our pronoonceaenta and our actlona — and It vlll contlnna 

to be the course followed In the years ahead. 

Thank yon. 
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RECENT ADVSERSE BIVENS JUDGMENTS 

AGAINST INDIVIDUALS 

HobBon Y. Jerry Wilson, et al.. D. D.C. Civil Action No. 76-1326. 

A total of $711,000 was awarded seven former antiwar activists 

against fourteen present or retired officers of the FBI or 

Hashington, D.C. police department. The suit charged violation 

of constitutional rights during undercover surveillance 

activities in the 1960s and 70s. The verdict was complex, 

awarding different amounts for and against different parties. 

Epps V. Onlted States, et al., D. Md. CA No. J-7B-2373. 

A judgment of $200,000 was awarded against a Field Branch 

Chief of the IRS for allegedly vandalizing the property of 

the plaintiff while her business was in the possession of the 

XRS. 
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Wee» V. Bishop, et al., D. Col. 524 F.Supp. 1310(1981). 

One thousand dollars was awarded to a plaintiff who alleged 

that the losing defendant Had deprived hin of his right to 

counsel by allegedly telling state custodial authorities not 

to let him see • legal aid attorney. 

Clymer, Jr. v. GrzegoreX, et al., E.D. Va., CA Ho. 80-1009-12. 

Damages of 81.00 were awarded against a fomer federal 

correctional institution warden in favor of a prisoner who 

claimed overcrowding and understaffing led to violence and an 

assault upon him. 
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